REQUEST FOR BOARD ACTION

HENDERSON COUNTY
PLANNING BOARD

MEETING DATE: July 20, 2004 ‘

SUBJECT: Cummings Cove Golf and Country Club, Mountain Crest,
Phases 4 & 5, and Valley View, File #02-M08, Development
Plan Extension Request

ATTACHMENT: 1 Letter Requesting Extension
2 Subdivision Application
3. Planning Board Extension Policy
4. Vicinity Map
5 Parcel Map
6 Preliminary Development Plans
SUMMARY OF REQUEST:

On July 11, 2002 the Planning Staff administratively approved the Preliminary
Development Plan for Phases 4 and 5 in the Mountain Crest portion of the Cummings
Cove Golf and Country Club development and a Preliminary Development Plan for the
Valley View section of the development. Per Section 170-16C (4) of the Henderson
County Subdivision Ordinance, Development Plan approval shall be valid for two years,
however, for just cause, the Planning Board may grant extensions of the development
plan approval for a maximum of one additional year. On June 29, 2004, Mr. Roger A.
Hill, developer, mailed a letter to the Henderson County Planning Department requesting
an extension of the development plan approval for each of the above listed portions of the
Cummings Cove Golf and Country Club project for a period of one year.

BOARD ACTION REQUESTED:

Action by the Planning Board is needed to either grant or deny this extension. Such
action should be made with consideration of the attached extension policy.
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June 29, 2004

Mr. Derrick Cook

Hendersonville County Planning Department
101 East Allen Street

Hendersonville, NC 28792

RE: Cummings Cove Golf & County Club
Mountain Crest Phase 4 & 5 and Valley View
Request for Extension

Dear Mr. Cook:

We are in receipt of your letter of June 21, 2002 noting that the Planning Board’s
approval of the two above referenced projects will expire on July 11, 2004. We
respectfully request that the Planning Board extend the approvals of these projects for
one year. At this time, the detailed plans for infrastructure have been completed and
submitted for permitting approvals. We have received erosion control and sanitary sewer
extension permits. We are waiting on Public Water Supply approval for the water line,
tank and booster station construction. We are also attempting to secure final funding for
the project.

As you are aware, we have recently completed Mountain Crest Phases 1, 2 and 3 as well
as the Wynfield and Wexford subdivisions. We submit our completion of these projects
as “good faith efforts”.

If you have any questions or need further information, do not hesitate to contact my
office. Will Buie from William G. Lapsley & Associates, P.A. will be at the Planning
Board meeting to answer questions.

Sincerely,

Roger A. Hill
Developer

cc: Will Buie, William G. Lapsley & Associates, P.A.

Phone: 828-891-1512 » Fax: 828-891-9475 « 20 Cummings Cove Parkway » Hendersonuville, NC 28739



APPENDIX 1

HENDERSON COUNTY

SUBDIVISION APPUCZ;"ON FORM
C ) mmi QO "C' 0
Clohp, s s e 02 A 0%
Date of Application Subdiv:s:on Name Application Number
)ﬁ Major Subdivision 0 Minor Subdivision O Other -

Property Owners Name: _&mmﬁs_ﬁmf’_@ga:hm_\-_L_Q__&_?dgLQmaﬁ ke CMencg
Address: _ 2.0 Cummwas Parl:wa.z mi’

City, State, Zip: _L\mc)emwv. I NC. 2.615\

Owner's Agent: N “|@E SSQ-C

Telephone No:_ B28-631-T334

PIN_00R5 38495880 55 Deed BookiPage_ 954/ 34

Zoning District M Fire District é\umb‘ Hor: ghoc. Watershed
Location ofproperty tobe videt_ Commiugs Cove. G- Cosiitry Cledp

Type of Subdivision: Q{ Residential ( ) Commercial ( ) Industrial Present Use

No. Lots Created_1© __ Original Tract Size New Tract Size No. New Lots,
Road System: ( ) Public NPﬁvate { ) Combination Public and Private

Water System: ~ ( )Individual () Community () Municipal
Sewer System: () Individual NCommunity ( ) Municipal

Fee: $ HOD.OD  Pad Method

| certify that the information shown above is true and accurate and is in conformance with the Henderson County Subdivision
Ordinance.

Rope S Aoep . b—))0.2
APPLIGANT (GWNER OR AGERT) DATE

......................................................................................

Development Plan Approval / Conditions

Final Plat Approval: Plat Recorded

32



HENDERSON COUNTY PLANNING BOARD POLICY FOR
GRANTING SUBDIVISION EXTENSIONS

Statutory Reference: Section 170-16C(4) of the Henderson County Subdivision
Ordinance states: "Development Plan approval shall be valid for two years, and such
approval shall be annotated on the plan itself and certified by the Subdivision
Administrator. The Planning Board may, for just cause, grant extensions of the
development approval for a maximum of one additional year."

Policy.

1. The developer should submit in writing a request for an extension, stating the status
of the subdivision improvements and the reasons for any delays. The request shall be
placed on the agenda for the next scheduled Planning Board meeting.

2. The developer or his/her agent should appear before the Planning Board to answer
questions regarding the progress of the development.

3. No extension will be granted unless the developer can demonstrate that a "good faith
effort" has been made to develop the property.

4. Property recently developed in an adjacent section of the subdivision, in conformance
with the approved Master Plan, may serve as such "good faith effort.”

5. A second request for an extension will not be granted unless over fifty percent of the
overall development improvements have been completed.

HCPD
9/13/99
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Henderson County Planning Department

the information contained on this map. The County and mapping
company assume no legal responsibility for the information

This map is prepared for the inventory of real property found
contained on this map.

within this jurisdiction, and is compiled from recoreded deeds,

plats, and other public records and data. Users of this map,
are hereby notified that the aforementioned public primary
information sources should be consulted for verification of

Property Owners - Cummings Cove Properties

Agent - Will Buie
Tax Pin # 00-9538-99-5880-55

Zoned - OU
Watershed IV (Portion)
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GRAPHIC SCALE

RESIDENTIAL ROAD DETAIL
NTS

23.26 ACRES
12

0.54 ACRES

1.59 ACRES

PRIVATE

CITY OF HENDERSONVILLE

SEWER SYSTEM:

OPEN USE

SINGLE FAMILY LOTS:
16

VILLAS:

MIN. LOT SIZE

TOTAL ACREAGE:

WATER SYSTEM

ROAD SYSTEM: 3,510 LF (PRIVATE)

TAX MAP NO.: 953802-99-5880

ZONING:
CUMMINGS COVE PROPERTIES, LLC

20 CUMMINGS COVE PARKWAY
HENDERSONVILLE, NC 28739
PHONE: (828) B21-1512

MAX. LOT SIZE
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HENDERSONCOUNTY
PLANNINGDEPARTMENT
MEMORANDUM

Date: July 14, 2004 )

To: Planning Board Members

From: Derrick L. Cook, Planner

Re: Subdivision Plan Reviews for July 20, 2004 Planning Board Meeting

Sugar Loaf Gardens, Section III, Combined Master Plan and Development
Plan (File# 04-M09)

Sugar Loaf Gardens, Section III (File# 04-M09)
Dreams Dominion, Inc., Owner, Jon Laughter, P.E., Agent

The property is a 3.3-acre tract located off Sugar Loaf Lane and Kim Lane. The proposed
development is a part of the existing Sugar Loaf Gardens subdivision. Section III of the
development is for six (6) proposed single-family lots. Lot sizes range from 0.32 acres to
0.73 acres. The development is located in an Open Use Zoning District and will be served
by City of Hendersonville water, individual septic tanks and existing private roads. The
property is not located in a Water Supply Watershed district.

Technical and Procedural Comments

Staff has reviewed the combined Master Plan and Development Plan for conformance
with the Henderson County Subdivision Ordinance and offers the following comments:

Master Plan
No Comments- requirements satisfied.

Development Plan

1. Soil Erosion and Sedimentation Control — The Applicant should submit notice
from NCDENR that a soil erosion and sedimentation control plan has been
received or provide documentation that no plan is required prior to beginning
construction (HCSO 170-19).

2. Private Roads — Because private roads are shown, the final plat should include a
note stating: The private roads indicated on this Final Plat may not meet
requirements of the North Carolina Department of Transportation for acceptance
into the state road system (HCSO Appendix 7).



Sugar Loaf Gardens Section 111
2

3. Farmland Preservation — The Applicant provided the Affidavit of
Understanding of Farmland Preservation District. On the final plat, a statement
should be noted saying the subdivision lies within ! mile of the Blue Ridge
Farmland Preservation District (HCSO 170-35 and Appendix 7).

4. Water Supply — The Applicant supplied a letter of water capacity from the City
of Hendersonville Water and Sewer Department. The Applicant must meet the
City of Hendersonville’s minimum requirements for fire hydrant installation
(HCSO 170-20). Final approval of the water supply system must be provided and
such system must be installed (or an improvement guarantee for such system must
be posted) prior to Final Plat approval.

Other Comments

Sewer System. The Applicant shows on the combined Master and Development Plan that
sewer line connection is 0.3miles from the proposed development. The Henderson
County Subdivision Ordinance requires that a subdivision connect to a public sewer
system when the subdivision is located within a distance equal to the product of 50 feet
multiplied by the number of proposed lots, however, the maximum distance require for
connection shall be 2500 feet. The Applicant should address v;;hé’sewer will not be

connected to the proposed project if the subdivision is only 0.3jftdes (1584 feet) from a
sewer connection line. | 424 00,

e
Staff Recommendation

The submittal is for approval of the combined Master and Development Plan for the
Sugar Loaf Gardens Section III subdivision. Staff believes that the submittal satisfactorily
addresses the requirements of the Henderson County Subdivision Ordinance. Staff would
recommend approval of the combined Master and Development Plan subject to the above
listed comments being addressed.

Possible Motion

I move that the Planning Board find and conclude that the combined Master and
Development Plan submitted for Sugar Loaf Gardens, Section III, complies with the
provisions of the Subdivision Ordinance except for those matters addressed in the
Technical and Procedural Comments section of the Staff’s memo that have not been
satisfied by the applicant;

AND

I further move that the combined Master and Development Plan be approved subject to
the following Conditions: The Applicant satisfies Staff comment 1 prior to beginning
construction and comments 2 through 4 on the Final Plat or by Final Plat approval (and
any other conditions imposed by the Planning Board).
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04-174 Page 1 of 1
HENDERSON COUNTY
SUBDIVISION APPLICATION FORM
uanrloas xaadens Ago4-M09
Date of Application “Subdivision Name Application Number
E(Major Subdivision o Mlnor Subdivision O Other
Property Owners Name: DReRams bG IY\\ LX) ld N INQJ
Address: ? o \G\L &-1 53\ 1
iy, state, Zp_ \endersanville, We. JR1]3
Owner's Agent: 3w Lauowntec
Telephone No: % a8 - Lia. &OBQ '
PN_A58R-a.5- 10a5S Deed BookPage_ \ LR | 58 |
Zoning District_()A Fire District _\)AWNQ\ Watershed
Location property be
divided: G QQ %u.acu' \ OO«-D LJ Aavne. - ) S'e aR, \0 n—C F‘RA
Type of Subdivision: (\/ Residential ( ) Commercial ( ) Industrial  Present Use
No. Lots Created Original Tract Size 3.&5 New Tract Size No. New Lots
Road System: ( ) Public (\/{ Private (') Combination Public and Private
Water System: ( ) Individual ( ) Community V{ Municipal
Sewer System: Vf Individual ) Community ) Municipal
’ f}mﬂ é_/ Cllocky !
Fee: 3 %00.00 Paid / 7 ﬁ/lethod ,74'7
| certify that the information shown above is true and accurate and is in conformance with the Henders&n’ﬁunty Subdivision Ordinance.
V3
¥ M%ZL"— Juve | zood
LICANT (OWNER OR AGENT) DATE
Development Plan Approval / Conditions
Final Plat Approval: Plat Recorded
http://www.hendersoncountync.org/planning/forms/applications/subappform.html 5/28/2004
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Sugar Loaf Gardens, Section IlI
This map is prepared from the inventory of real property found

PROPERTY OWNER: Dreams Dominion, Inc. within this jurisdiction, and is compiled from recorded deeds,
AGENT: Jon Laughter plats, and other public records and data. Users of this map,

. are hereby notified that the aforementioned public primary
TAX MAF_) ID: 9589-25-9089 N information sources should be consulted for verification of
Z_ON'NG' Open Use the information contained on this map. The County and
W' TERSHED: NA

mapping company assume no legal responsibility for the
information contained on this map




HENDERSONCOUNTY
PLANNINGDEPARTMENT
MEMORANDUM

Date: July 14, 2004 ,

To: Planning Board Members

From: Derrick L. Cook, Planner

Re: Subdivision Plan Reviews for July 20, 2004 Planning Board Meeting
Valley View Farms Combined Master Plan and Development Plan (File# 04-
M10)

Valley View Farms (File# 04-M10)
Frady Family Limited Partnership, Owners (Edward and Norine Gillilan and Patrick and Gay

Ann O’Neal have contract to purchase property), Jon Laughter, Agent

The subject property is a 45.97-acre tract located off Walnut Cove Road. The development is
for 33 proposed single-family lots. Lot sizes range from 0.92 acres to 2.33 acres. The
development is located in an Open Use Zoning District and will be served by private roads,
individual wells and individual septic tanks. The property is not located in a Water Supply
Watershed district.

Technical and Procedural Comments

Staff has reviewed the combined Master Plan and Development Plan for conformance with
the Henderson County Subdivision Ordinance and offers the following comments:

Master Plan

No Comments- requirements satisfied.

Development Plan

1. Soil Erosion and Sedimentation Control. The Applicant should submit notice from
NCDENR that a soil erosion and sedimentation control plan has been received or
provide documentation that no plan is required prior to beginning construction
(HCSO 170-19).

2. Private Roads. Because private roads are shown, the final plat should include a note
stating: The private roads indicated on this Final Plat may not meet requirements of
the North Carolina Department of T ransportation for acceptance into the state road
system (HCSO Appendix 7).

3. Perennial Stream Setback. The Applicant has acknowledged on the combined
Master Plan and Development Plan 30-foot building and other



Valley View Farms July 2004
2

structures setback from perennial streams required by §170-37A of the
Subdivision Ordinance. Such setback must be noted on the Final Plat (HCSO
Appendix 7).

4. Farmland Preservation. The Applicant provided an Affidavit of Understanding
of Farmland Preservation District. On the Final Plat, a statement should be noted
saying the subdivision lies with % mile of the Flat Rock Farmland Preservation
District (HCSO 170-35 and Appendix 7).

5. Road Grade. The Applicant proposes what seem to be private gravel residential
collector roads to serve the proposed subdivision with a 60-foot wide right-of-way
for Old Gait Drive and a 50-foot wide right-of-way for Saddle Club Lane. The
road grades are not to exceed 12% for private gravel residential collector roads.
The Applicant has provided approximate finished grades of the roads on the
combined Master and Development Plan. A section of Saddle Club Lane exceeds
the 12% maximum road grade standard for private gravel residential collector
roads as required by the Henderson County Subdivision Ordinance with a 12.8%
approximate finished grade. The Applicant may designate Saddle Club Lane as a
private gravel local residential road, which allows a maximum road grade of 15%.
The Applicant should note that from Walnut Cove Road to the Saddle Club Lane
intersection that the proposed road must be built to the private residential collector
road standards. To alleviate any confusion of which type of road the Applicant
intends to build, the Applicant should provide on a revised Master and
Development Plan cross-sections for the residential collector road and local
residential road specifying which sections of the proposed roads will be built to
indicated road type. On the Final Plat, a professional engineer or professional land
surveyor must certify that no portion of the roads has a grade that exceeds 12%
for residential collector roads and 15% for local residential roads (HCSO 170-21
Table 1 and 170-21E).

Other Comments

Staff suggests that the prospective owners of the subject property should provided a deed
showing transfer of property to them as the purchasers and a document si gned by the
seller that assigns the Master and/or Development Plan approval to the buyer as part of
the closing.

Staff Recommendation

The submittal is for approval of the combined Master and Development Plan for the
Valley View Farms subdivision. Staff believes that the submittal satisfactorily addresses
the requirements of the Henderson County Subdivision Ordinance. Staff would
recommend approval of the combined Master and Development Plan subject to the above
listed comments being addressed.



Valley View Farms July 2004
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Possible Motion

I move that the Planning Board find and conclude that the combined Master and
Development Plan submitted for Valley View Farms subdivision complies with the
provisions of the Subdivision Ordinance except for those matters addressed in the
Technical and Procedural Comments section of the Staff’s memo that have not been
satisfied by the applicant;
AND

I further move that the combined Master and Development Plan be approved subject to
the following Conditions: The Applicant satisfies comments 1 and 5 prior to beginning
any construction and comments 2 through 4 on the Final Plat or by Final Plat approval
(and any other conditions imposed by the Planning Board).

1
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HENDERSON COUNTY 04-104 &
SUBDIVISION APPLICATION FORM
o q,cf’
o
lo- \o-O%  valley View ‘Fa:ms 2004-M)D oy
Date of Application Subdivision Name ( l" Application Number :
vord Uind)
MMajor Subdivision D Minor Subdivision O Other

Property Owners Name: Edwand N, ‘\Né Novreeud ¢ . G:L C\N
Address: (9LS M ARK FREEmaN Rood

iy, state, zp_ HEw dRRson ville NC 38193

Owner's Agent _ <> QN \ g F\LXQ‘C\* LAY

Telephone No: 3 38+ (023.-4 O@C\

PN qoa-42: 03T Deed BookiPage 356/~ A4a/aa
Zoning District_O U Fire District N &\ !.e_gt ks \\ Watershed N | &

Location property to be

divided: OQQ \al N.u‘\z QO\J@.’?\GC\A SR UAS

Type of Subdivision: ("ﬁesidential ( ) Commercial ( )Industial  PresentUse_ \\O =

No. Lots Created _ _~_ Original Tract Size Y 5. 17 New Tract Size No. New Lots
Road System: ( ) Public (V{Pn'vate ( ) Combination Public and Private
Wa m: (Vflndividual { )Community () Municipal

Sewer System: (vflndividual ( )Community  ( ) Municipal

Fee: $ H00.00 Pa|d400 é/’//of' Method %,ﬂ(% 1(15 J

| certify thhe information shown above is true and accurate and is in conformance with the Henderson County Subdivision Ordinance.

\
Q)0 & 154
APPLICANT (OWNER OR AGENI)) DATE
Development Plan Approval / Conditions
Final Plat Approval: Plat Recorded

)Emw ED)

1 JUN 17 2004 '!
'U )

By !

http://www.hendersoncountync.org/planning/fonns/applications/subappfonn.html 5/28/2004
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Valley View Farms

. . - This map is prepared from the inventory of real property found
PROPERTY OWNER: Edward N. and Norine Gillilan within this jurisdiction, and is compiled from recorded deeds,
AGENT: Jon Laughter plats, and other public records and data. Users of this map,
TAX'MAP ID: 9546-92-6147 & 91-7047 are hereby notified that the aforementioned public primary
ZONING: Open Use

information sources should be consulted for verification of
WATERSHED: NA the information contained on this map. The County and

mapping company assume no legal responsibility for the
information contained on this map
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HENDERSONCOUNTY —
PLANNINGDEPARTMENT
MEMORANDUM

Date: July 14, 2004 x

To: Planning Board Members

From: Derrick L. Cook, Planner

Re: Subdivision Plan Reviews for July 20, 2004 Planning Board Meeting

Hutch Mountain Estates Combined Master Plan and Development Plan
(File# 04-M12)

Hutch Mountain Estates (File# 04-M12)
Chad Z. Cabe, Owner, Terry A. Baker, Agent

The subject property contains 36.63 acres in four tracts located off Hutch Mountain
Road. The proposed development is for 30 proposed single-family lots. Lot sizes range
from 0.85 acres to 1.62 acres. The development is located in an Open Use Zoning District
and will be served by private roads, individual wells and individual septic tanks. The
property is not located in a Water Supply Watershed district.

Technical and Procedural Comments

Staff has reviewed the combined Master Plan and Development Plan for conformance
with the Henderson County Subdivision Ordinance and offers the following comments:

Master Plan
No Comments- requirements satisfied.

Development Plan

1. Soil Erosion and Sedimentation Control. The Applicant should submit notice
from NCDENR that a soil erosion and sedimentation control plan has been
received or provide documentation that no plan is required prior to beginning
construction (HCSO 170-19).

2. Road Grade. The Applicant has proposed paved private residential collector
roads and paved private local residential roads to serve the property. The road
grades are not to exceed 16% and 18% respectively. The Applicant has provided
approximate finished grades of the roads on the combined Master and
Development Plan. A professional engineer or professional land surveyor must
certify on the Final Plat that no portion of the roads has a grade that exceeds 16%



Hutch Mountain Estates July 2004
2

for residential collector roads and 18% for local residential roads (HCSO 170-21
Table 1 and 170-21E).

3. Private Roads. Because private roads are shown, the Final Plat should include a
note stating: The private roads indicated on this Final Plat may not meet
requirements of the North Carolina Department of Transportation for acceptance
into the state road system (HCSO Appendix 7). (

4. Perennial Stream Setback. The Applicant has acknowledged on the combined
Master Plan and Development Plan the 30-foot building and other structures
setback from perennial streams required by §170-37A of the Subdivision
Ordinance. Such setback must be noted on the Final Plat (HCSO Appendix 7).

5. Existing Rights-of-way. The Applicant has clearly depicted 20-foot wide off-site
private rights-of-way adjoining and/or crossing the subject property. The
combined Master and Development Plan show several dirt road beds on and
adjacent to the subject property. The Applicant should be prepared to discuss
status of the rights-of-way as they relate access and usage availability. The rights-
of-way should be depicted on the Final Plat (HCSO Appendix 7).

Staff Recommendation

The submittal is for approval of the combined Master and Development Plan for the
Hutch Mountain Estates subdivision. Staff believes that the submittal satisfactorily
addresses the requirements of the Henderson County Subdivision Ordinance. Staff would
recommend approval of the combined Master and Development Plan subject to the above
listed comments being addressed.

Possible Motion

I move that the Planning Board find and conclude that the combined Master and
Development Plan submitted for Hutch Mountain Estates subdivision complies with the
provisions of the Subdivision Ordinance except for those matters addressed in the
Technical and Procedural Comments section of the Staff’s memo that have not been
satisfied by the applicant;

AND ..

I further move that the combined Master and Development Plan be approved subject to
the following Conditions: The Applicant satisfies comment 1 prior to beginning any
construction and comments 2 through 5 on the Final Plat or by Final Plat approval (and
any other conditions imposed by the Planning Board).



APPENDIX 1
HENDERSON COUNTY

SUBDIVISION APPLICATION FORM
-3 -0% HuTeH poon TAn ESTATES Wof-M(Z
Date of Application Subdivision Name Application Number
X Major Subdivision {3 Minor Subdivision O Other

Property Owners Name: CHAD ZEBVLoM CABE
Addess: _Fon BoxX [4(
City, State, Zip__A/OLSE S/AE_, N 28742
Owner's Agent: _@ﬁ}/ 4. BAKER
Telephone No:_ S8 — F90- 3567
PIN_HoA- 762063, 3533 - Hb2- 753425} Deed BookiPage //5’6;/ 727
Zoning District _ Q¢ Fire District __/ZETCHEL Watershed _ AONE
Location of property to be divided:_ /¥ 24 N, Tp FLERHER y, RIGHT ol [oahRD Gif 1D,
TUEN LEFT o ThcKson RD. -T2 RIGHT oA HWRCH MIN. BD. G2 ApAsy.
ONE mricE 7p  PROFERTY oM THE RIGHT
Type of Subdivision: M Residential ( ) Commercial ( ) Industrial Present Use
No. Lots Created 3@ __ Original Tract Size 36+63  New Tract Size 36:6 3 No. New Lots_ 32

Road System: ( ) Public M Private { ) Combination Public and Private

Water System: ¢ Individual ( ) Community ( ) Municipal
Sewer System: 0] Individual ( )Community { ) Municipal

Fee: $ 404, 00 Paid_400: 00 Mémod Clec # '
G[21/0Y Q

| certify that the information shown above is true and accurate and is in conformance with the Henderson County Subdivision
Ordinance.

44{2 % - 19-04

APPLICANT (OWNER OR AGENT) DATE

......................................................................................

Development Plan Approval / Conditions

Final Plat Approval: Plat Recorded

32
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Henderson County Planning Department

Hutch Mountain Estates

PROPERTY OWNER: Chad Zebuion C abe

AGENT: Terry A. Baker

TAX MAP ID: 9662-76-2063, 3538. 73( 7, & 9662-75-3429

ZONING: Open Use
WATERSHED: NA

This map is prepared from the inventory of

real property foundwithin this jurisdiction, and

is compiled from recorded deeds, plats, and
other public records and data. Users of this map,
are hereby notified that the aforementioned public
primary information sources should be consulted
for verification of the information contained on
this map. The County and mapping company
assume no legal responsibility for the

mformation contained on this map
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HENDERSON COUNTY /
Planning Department

\ ==

101 East Allen Street ® Hendersonville, NC 28792
Phone 828-697-4819 ¢ Fax 828-697-4533

MEMORANDUM
TO: Henderson County Planning Board
FROM: Karen C. Smith, Planning Director \),C,S
DATE: July 15, 2004
SUBJECT(S): Special Use Permit Application #SP-02-01 (Revised) for Proposed

Expansion to Existing Mining and Extraction Operation for Hoopers
Creek Quarry - Junius D. Grimes, Applicant

ATTACHMENTS:

[a—y

. Vicinity Map
. Table with Specific Site Standards for the Open Use District
3. Special Use Permit Application #SP-02-01 (including supplemental
material and site plan)
4. Excerpt from Minutes of the December 17, 2002 Henderson County
Planning Board Meeting
5. Excerpt from Minutes of Various Meetings of the Henderson County
Board of Commissioners
. Staff Memo to Henderson County Board of Commissioners
. State Mining Permit for Hoopers Creek Quarry Issued March 29, 2004
(including cover letter)
. Revised Site Plan for Hoopers Creek Quarry
9. May 18, 2004 Letter from NC DENR

N

~ N

(o]

Background Information

In November of 2002, Mr. William G. Lapsley, P.E., on behalf of Mr. Junius D. Grimes (the
“applicant”), submitted special use permit application #SP-02-01 for an expansion to an existing
mining and extraction operation (as defined by §200-7 of the Henderson County Zoning
Ordinance) known as Hoopers Creek Quarry. The application also included a request for a
variance from the fencing requirement for mining and extraction operations.

The quarry expansion was proposed on property owned by Hoopers Creek Quarry, LLC, located
off of Hoopers Creek Road and known by County parcel identification number 00-9663-95-
5226-55 (the “subject property”). The entrance to the subject property is located approximately
635 feet west of the intersection of Hoopers Creek Road and Jackson Road (see Attachment 1).
Most of the subject property is within the County’s Open Use (OU) zoning district, however the
entrance and part of the access road for the subject property fall within the extraterritorial
jurisdiction of the Town of Fletcher. The site plan submitted with the special use permit
application indicated that the subject property contained approximately 32.53 acres.
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At the time of submission of the original special use permit application in 2002, Hoopers Creek
Quarry had a mining permit that had been issued by the North Carolina Department of
Environment and Natural Resources, Division of Land Resources, Land Quality Section (the
“State”) in 1994, as well as a Federal mining permit. It appears that the 1994 State mining
permit considered 5 acres of the subject property as “permitted” acreage and 4 acres as
“affected” acreage. “Affected land” is defined by the Mine Safety and Health Act of North
Carolina (NCGS 74-49) as “The surface area of land that is mined, the surface area of land
associated with a mining activity so that soil is exposed to accelerated erosion, the surface area
of land on which overburden and waste is deposited, and the surface area of land used for
processing or treatment plant, stockpiles, nonpublic roads, and settling ponds.” Please note that
the State recently discovered a calculation error in the “permitted” acreage apparently dating
back to the 1994 State mining permit (referenced in Attachment 9) which meant that 1994
mining permit should have shown the “permitted” acreage as 6 acres and the “affected” acreage
as 5 acres.

In 2002, the applicant applied for a modification to the State mining permit in order to relocate a
sediment basin and enlarge a waste fill site. The modification also involved adding an area along
the entrance road to the area to be disturbed (for realignment of the road).

The application for the modification to the State mining permit tri ggered the special use permit
application because it resulted in a physical expansion of the area devoted to the principal use of
the property. As noted above, the quarry was a preexisting use in the OU district. On May 16,
2001, a mining and extraction operation became a regulated use due to the application of QU
zoning and such use, if being newly established, would require a special use permit (per §200-
32.1(F)(1)(c) of the Zoning Ordinance. The OU district also contains provisions for the
treatment of expansions and alterations to preexisting uses, including those that did not require
zoning approval when constructed but would now require such approval. Staff determined in
2002 that §200-32.1(H)(3)(b) of the Zoning Ordinance regarding physical expansions of
preexisting uses applied and that a special use permit would be needed for the quarry expansion.
However, the standards that apply to the expansion of a use required to obtain a special use
permit in the OU district are not as stringent as those that would apply if the use was being newly
established. In the case of the quarry, according to §200-32. 1(H)(3)(c) of the Zoning Ordinance,
the expansion was required to meet the specific site standards for mining and extraction
operations in §200-38.2 of the Zoning Ordinance (see Attachment 2) to the extent possible for
the expanded or altered portion of the facility or operation only. The same section of the Zoning
Ordinance also required that the quarry meet the general standards in §200-56 (which apply to all
special use permits) with or without conditions imposed by the Board of Commissioners.
Conditions could include the imposition of specific site standards of the types found in §200-
38.2. Another part of §200-32.1(H)(3)(c) states: “Notwithstanding anything to the contrary,
development occurring around a preexisting use will not affect the ability of such use to alter or
expand its facilities or operations.” Finally, §200-32.1(I) provides more language limiting the
impact of events occurring after the date of an application for a special use permit for uses in the
OU district.

The Planning Board discussed special use permit application #SP-02-01 on December 17,2002,
following its referral by the Board of Commissioners. Copies of the original special use permit
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application form with supplemental materials and a site plan, as well as an excerpt from the
minutes of the December 17, 2002 Planning Board meeting are attached for reference (see
Attachments 3 and 4). As the Board will note from the December 17, 2002 meeting minutes, the
Planning Board decided to send the Board of Commissioners a favorable recommendation on the
special use permit application subject to the applicant satisfying two comments that were in a
staff memo. Such comments stated that the applicant should either obtain a variance from the
fencing requirement or meet the fencing requirement for the expansion area only and also stated
that the applicant should obtain approval of the amendments to the State mining permit
application before beginning construction of the sediment basin. The Planning Board also
acknowledged that there would be an adjustment to the site plan as to the location of the
sediment basin per comments made by Mr. Lapsley during the Planning Board meeting. The
Planning Board did not specifically address the variance request as the Zoning Ordinance does
not require a-recommendation from the Planning Board on variance applications.

The Board of Commissioners held a quasi-judicial public hearing on special use permit
application #SP-02-01 on January 15, 2003. Following the hearing, the Board voted to approve
the special use permit and decided to act on the fencing variance request separately. Staff was to
bring back a draft order for the special use permit decision. Regarding the variance, the Board
discussed whether it could require fencing on the most at-risk portion of the quarry operation or
if it could only consider fencing for the expansion area. The Board asked staff to work on
additional options for fencing for the Board to discuss at its next meeting. The County Attorney
prepared a draft order granting the special use permit for the Board of Commissioners’ F ebruary
19, 2003 meeting. At that time, the Board learned that the State was changing the amount of
land it was including in its permit. This was due to a change in the design of the waste fill
area/sediment basin that caused the expansion area to change from 0.72 acres to 1.07 acres. The
Board then decided to postpone approval of the order and other action until it could re-open the
hearing to obtain evidence regarding the actual size of the expansion area.

On March 3, 2003, the Board of Commissioners re-opened the hearing and limited testimony to
that related to the increase in the expansion area. It also decided to allow testimony from only
those parties who had participated in the original hearing. During that portion of the hearing, the
Board of Commissioners learned that the State had not yet approved the modifications to the
applicant’s mining permit and that it was possible that there could be other revisions to the site
plan before the State issued the permit. The Board of Commissioners decided to hold the
hearing open until the applicant received official notice from the State regarding approval of the
modifications to the State mining permit.

Staff has attached excerpts from minutes of various Board of Commissioners’ meetings at which
the special use permit and variance for Hoopers Creek Quarry were discussed (see Attachment
5). The minutes from the hearing (including the continuation) include testimony from Mr.
Lapsley, County staff as well as neighboring property owners. A copy of a staff memo outlining
the Planning Board’s recommendation and staff comments on the special use permit application
is also attached for the Board’s information (see Attachment 6). Staff entered the memo as
evidence during the hearing.
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Current Status

The State issued approval of modifications to the applicant’s mining permit on March 29, 2004
(see Attachment 7). The permit expires July 6, 2005. In addition to reflecting an increase in the
affected acreage due to the realignment of the entrance road and the redesign of the waste fill
area and sediment basin, the new permit also indicated that the affected acreage had increased
due to a “slight expansion of the pit area.” The final revised site plan that was considered by the
State (see Attachment 8) shows a design of the waste fill site and sediment basin that is
somewhat different than what was considered during the Board of Commissioners’ hearing on
the special use permit. For example, while the size of the waste fill area and sediment basin
remains at 1.07 acres, the new design shows that a portion of the sediment basin will encroach on
the 180-foot buffer that the applicant had initially proposed. Please note that the revised site plan
shows different acreages on sheets 1 and 2 for the proposed waste fill site expansion area (0.72
acres on sheet 1 and 1.07 acres on sheet 2). Mr. Lapsley has informed staff that the number on
sheet 2 (1.07 acres) is the correct size for the expansion. The State also approved a modification
to the applicant’s mining permit that allows the subject property in its entirety plus the access
road to be included in the “permitted” acreage. This change, according to State staff, enables the
applicant to apply to the State for future modifications of the mining permit without having to go
through all of the public notice procedures. The State would still have to approve the
modifications.

Regarding the “slight expansion of the pit area” referenced in the March 29, 2004 letter
accompanying the modified State mining permit, the State issued a letter on May 18, 2004 (see
Attachment 9) to be attached to the modified mining permit to correct the acreages shown in the
modified mining permit. Apparently two 0.5-acre areas shown on the various site plans as the
West Face Quarry Expansion and the East Face Quarry Expansion were part of the mine
excavation area in the 1994 permit but were added a second time when the modified permit was
issued. With the correction, the modified mining permit from the State should now indicate that
the permitted acreage for the site is 34.52 acres and the amount of area the applicant can disturb
(the affected area) is 7.47 acres.

Due to the changes to the site plan and the State mining permit, on June 7, 2004, the Board of
Commissioners decided to refer the State’s response (the modified State mining permit) to the
Planning Board so it could have the opportunity to reconsider its recommendations given the
new information. At the same meeting, the Board of Commissioners scheduled a continuation of
the quasi-judicial public hearing on the special use permit and variance requests for Wednesday,
August 18, 2004, at 11:00 A.M. .

Staff Comments

Based on its review of the modified State mining permit (as corrected), as well as the revised site
plan, prior staff comments and the Planning Board’s previous recommendation, staff offers the
following comments:

1. One of the more significant changes to the site plan relates to the buffer. The Zoning
Ordinance, for purposes of the OU district only, defines a “buffer” as:
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A continuous strip of land, measured from the property lines or from any street
bordering or traversing the property (whichever is closer to the principal use or
building), in which no development or principal use may occur, but which may
contain screening, fencing, interior service roads not intended for patron use,
principal use signs, business signs and gate or security houses. Access road
corridors may cross the buffer at entrance and exit points only.

The buffer standard for mining and extraction operations in the OU district is 500 feet per
§200-38.2 of the Zoning Ordinance. However, the applicant’s agent had previously indicated
(and prior site plans showed) that the extent to which it was possible to meet the buffer
standard for the expansion in that area was 180 feet. The most recent site plan shows a
portion of the sediment basin within approximately 140 feet of the eastern boundary of the
subject property. The applicant or his agent should provide information to the Planning
Board as to whether a 140-foot (+/-) buffer is all that can be provided along that portion of
the expansion area.

2. Since the modified State mining permit expires on July 6, 2005, the applicant or his agent
should discuss with the Planning Board if the applicant will apply to the State for another
mining permit in the future.

3. Ifthe Board of Commissioners grants the special use permit, the applicant must comply with
the Henderson County Zoning Ordinance for any future alterations or expansions of the
mining and extraction operation, regardless of whether a modification to his State mining
permit (or a new State mining permit) is required.

The applicant, his agent, Planning Board members, staff as well as the public may have
additional comments to offer during the July 20, 2004 meeting.
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COUNTY OF HENDERSON
STATE OF NORTH CAROLINA Attachment 1
APPLICATION FOR A SPECIAL USE PERMIT

November va 2002

Month Day Year

Applicant: uO(WEES O‘Z&—K QUHE‘Z\C d __ Phone: 828-252_ 6497
Address: ___Y.0.Box 147 ASHEVILLE, NC 28802

Property Owner’s Name (if different from above): —
Property Address (if different from above): __HOOYERS (REEK. “EORM
Parcel ID Number: _ Qb3 95 - 52206 Zoning District: _OYEN USE

TO THE BOARD OF COMMISSIONERS:

I, J U kﬁ 0S j) ‘ é{\Zl MES (owner/agent), hereby petition the Board of Commissioners
to issue a SPECIAL USE PERMIT for use of the property described in the attached form, or if not

adequately explained there, as more_fully described herein:
o cowifue “use dbsitre Subjeat Sove Saamg .

Authority to grant the requested permit is contained in the Zoning Ordinance, Sections

The Zoning Ordinance imposes the following GENERAL REQUIREMENTS on the use requested by the

applicant. Under each requirement, the applicant should explain, where applicable, how the proposed use

~satisfied these requirements:

General Requirement #1: The use will not adversely affect the health and safety of persons

residing or working in the neighborhood: 1 ne. QU Yﬁﬁ)“\

MM 2 e \nAwes , T2y e
Yooeun, aompladinte _or “inunes o) veorzons Fn e Swes
Yesu mjﬁ?o‘»lcﬂ ts = oA |

General Requirement #2: The use will not be detrimental to the public welfare or injurious

to property or public improyements in the neighborhood: 8 &V\QV\
WS @kw\‘%'n MEU Sy Depi
worly | o <fhe qéignbolhdd.

- (continue remarks on reverse side or separate page)
The Zoning Ordinance also imposes the following SPECIFIC REQUIREMENTS on the use requested by
the applicant. The applicant should be prepared to demonstrate that satisfactory provisions have been made

for the following, where applicable:

- Satisfactory ingress and egress to property and proposed structures thereon, with particular.
reference to pedestrian safety and convenience, automotive, traffic flow and control;

- Provision of off-street parking and loading areas where required, with particular attention to the
items above and the economic, noise, glare, and odor effects of the conditional use on adjoining
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Application for a Special Use Permit
Page 2

properties in the area;

- Utilities with reference to locations, availability, and compatibility;

- Buffering with reference to type, location, and dimensions;

- Playgrounds, open spaces, yards, landscaping, access ways, pedestrian ways with reference to
location, size, and suitability; : '

- Building and structures with reference to location, size, and use.

In addition, the applicant shall provide the names and addresses of all adjoining property owners.

I certify that all of the information presented by the undersigned in this application is accurate to the best
of my knowledge, information, and belief.

S D s Nov. 12 2002

Si¢natjre of Applicant | Date

IN THE EVENT THAT ANY DISCREPANCIES EXIST BETWEEN THE CRITERIA OUTLINED ON
THIS FORM AND THE ZONING ORDINANCE OF HENDERSON COUNTY, THE ORDINANCE

SHALL PREVAIL.

_Hwen L. sduith ihsloa

Received By Date
Chuer * 022157 $3pp. °© EY

Fee Paid Date Received

Rev. 01/01



HOOPERS CREEK QUARRY
SPECIAL USE PERMIT Attachment 2

Supplemental Information

Parcel Information —

o
.

Hoopers Creek Quarry, LLC
P.O. Box 5615
Asheville, NC 28813

Attn: Junius Grimes
(828) 252-6477

PIN: 9663-95-5226

2. Adjacent Property Owners

3. Stone Quarry mining operation -
Normal working hours 8:00 a.m. - 5:00 p.m.

4. Noise Emission - -
The quarry operation requires periodic blasting. This is done bya
properly licensed contractor that monitors the noise and vibration in
accordance with the quarry’s Federal Mine Permit #31-02108.

5. Lighting Plan

There are no outdoor lights at this facility. The operation ceases work at
dark.



10.

11.

12.

13.

14.

Attachment 3 RE QEEVBD

The applicant owns a 30 foot wide access (see attached survey) which
limits the width of the travelway to 16 feet (with drainage ditches &
shoulder).

A waiver from the 30 foot wide travel width is requested.

Fire Protection — ;
There is no water supply available at the site for fire suppression.

Separation —~ '
The quarry is located more than ¥ mile from schools or health care
facilities.

Protected Mountain Ridge —
The quarry operation does not encroach within the protected mountain

ridge area.

Water supply/Wastewater Disposal —
There are no buildings on the site. The employees bring a water container
each day and use a porta-john for wastewater.

Residential Density with 1 mile —
This information will be provided by County staff.
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6. Screening / Buffer -
The cleared area of the mine operation is more than 1200 If from the

nearest house. There is a natural wooded buffer which shields the
operation from view. The operation does not and cannot meet the

500 foot minimum buffer from the property line. A waiver from this
requirement is requested.

7. Fencing -
There are no existing fences around the property or the mining operation.
There are warning signs around the edge of the property. The proposed
expansion area presents no additional risk to the public. A waiver from
the fencing requirement is requested.

8. Narrative —
The Hoopers Creek Quarry is a stone mining operation that has been in
continuous operation for over 8 years by the applicant. The quarry
operated for many years under a previous owner.

The quarry operation normally has 3 full-time employees supplemented by
1 or 2 during the summer months.

The mining operation includes a trackhoe excavator and a rubber tired
loader to move the stone material. The stone is selectively sized and
loaded into wire baskets for shipment to the sales yard in Asheville, North
Carolina. The stone is used by the consumer for decorative rock veneer on
homes and businesses.

The quarry operation has a Federal Mining Permit #31-02108 and a State
of North Carolina Mining Permit.

The amount of stone product removed from the quarry varies based upon
consumer demand. It is expected that approximately 5,000 tons of rock
will be selected and hauled offsite during the calendar year 2002.

The only hazardous material stored on site is a small quantity of diesel
fuel for the operation of equipment. It is contained in a standard storage
tank (500 gallons).

=

9. Travelway Width —
The quarry is accessed from Hoopers Creek Road (SR1533)via an existing
16 foot wide gravel roadway. This roadway has served the quarry traffic
satisfactorily for many years. There is no public traffic to the quarry. The
only vehicles coming to the site are employees (4 max per day), the owner
(1-2 per week) and the truck loaded with stone (average 1 per day).
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Alatininent 4

Excerpt from

HENDERSON COUNTY

PLANNING BOARD MINUTES
December 17, 2002

Review of Special Use Permit Application # SP-02-01 for Proposed Expansion to Existing
Mining and Extraction Operation for Hoopers Creek Quarry (Off Hoopers Creek Road in an
Open Use Zoning District) — William G. Lapsley, Agent for Junius D. Grimes, Applicant. Leon
Allison recused himself from this issue, as he owns property adjoining this proposed
development: All members were in favor of his recusal. Mr. Gurley stated that Mr. Junius D.
Grimes, who owns Hoopers Creek Quarry, submitted an application for a Special Use Permit for
an expansion to an existing mining and extraction operation. The Quarry expansion is proposed
on property owned by Hoopers Creek Quarry, LLC, which is located off of Hoopers Creek Road.
The entrance to the subject property is located approximately 635 feet west of the intersection of
Hoopers Creek Road and Jackson Road. Most of the subject property, except for the entrance
and part of the access road, is within the County’s Open Use Zoning District. The subject
property contains approximately 32.53 acres, 5 of which are currently governed by a State
mining permit and the Quarry also has a Federal mining permit. Staff has attached a copy of the
State permit application. Mr. Gurley stated that the only item the Board can consider, with
regard to what the Ordinance says on what this use would need to meet, is the expansion. The
expansion is to construct a sedimentation basin and to move the sedimentation basin. He stated
that there would be no additional mining area. They are already permitted for five acres with the
Federal and State mining permit. He stated they intend to expand the operation by
approximately 0.72 acres in order to relocate a sediment basin and enlarge its waste fill site. He
stated that a Special Use Permit is required when there is an expansion to one of the uses listed.
Staff has also interpreted this to mean that only the expansions to the pre-existing non-
conforming use can be regulated under the Henderson County Zoning Ordinance. Therefore, the
area containing the new sediment basin and enlargement to the waste fill area is the only portion
of the operation that can be considered under the Ordinance. He said that this being the case,
only certain specific and general site standards could be considered during the review of this
application. Mr. Gurley stated that there are a few items that the Board needs to look at
regarding approval of this request as follows:

1. Buffer. Mr. Gurley stated that proposed location, use and dimensions of the stated
minimum buffer for a mining and extraction operation are 500 feet. The current
property and where it is going to be located, there is not 500 feet of property to
provide a buffer. Mr. Gurley referred to Section 200-38.2 which states that needs to
meet the specific site standards set forth to the extent possible for the expanded or
altered portion of the operation only. There is no minimum setback for mining and
extraction operations.

2. Fencing. Mr. Gurley stated that basically the Ordinance states that the applicant
needs to fence the surrounding expansion area. The applicant is not indicating
fencing and they are planning on asking and have submitted a variance to the Board

Planning Board Meeting Minutes — December 17, 2002 Page 1 of 3



Attachment 4

of Commissioners to not require fencing. He stated that the Planning Board couldn’t
look at the variance they are requesting, but only reviewing the Special Use Permit.

3. Compliance with all Federal, State, and Local Laws. Mr. Gurley stated that Staff
would offer the condition of requiring the applicant to obtain approval of the
amendments to his State application before the initiation of construction of the
sediment basin.

4. Residential Density. Mr. Gurley stated that this is required by the Ordinance. He
stated that the applicant is compiling this information and if the applicant has not
completed this, to make it a condition of the motion made for this request so that the
Board of Commissioners can look at this when they are reviewing the Special Use
Permit.

5. 1993 Henderson County Comprehensive Land Use Plan. Mr. Gurley stated that this
area was designated on the 1993 Henderson County Comprehensive Land Use Plan as
Rural-Conservation, which is intended for housing at a density of approximately 1
unit per 5 acres, summer camps, active and passive parks, and major public and
private recreation areas. Although the overall facility is inconsistent with the Land
Use Plan Map, its existence preceded the 1993 comprehensive Land Use Plan. One
of many goals of the Comprehensive Land Use Plan is to preserve and protect the
environment for future generations. There is an unnamed tributary running through
the middle of the subject property that drains into Hoopers Creek. Mr. Gurley stated
that it is Staff’s opinion that to the extent that the proposed action should enhance
water quality protection in the County by keeping the sediment onsite and not
contaminating nearby streams, the application is consistent with the Land Use Plan.

Mr. Gurley stated that subject to the applicant satisfactorily responding to and/or completing the
aforementioned items, the Planning Board could consider sending a favorable recommendation
on the application to the Henderson County Board of Commissioners. M. Gurley showed on a
map the area in relation to the proposed expansion to the existing mining and extraction
operation for Hoopers Creek Quarry. Chairman Pearce asked that Mr. Allison show his property
in relation to this proposed operation. Board members discussed the fencing regarding the
proposed operation and Staff mentioned that there is barbed wire fencing on the high wall at
present. Chairman Pearce stated that the fencing is a standard condition and would need to meet
it and or get a variance. Ms. Smith stated that regarding the residential density information, Staff
requires that the applicant submit a separation information from the Tax Assessor’s Office, but
that this requirement is not critical for the decision of the Planning Board.

Mr. Lapsley, agent for the applicant for this project stated that this project started in late July
with a submittal for an erosion and control permit to move the sediment basin approximately 40
feet. He stated that this triggered a mandatory request by the State for modification of the
mining permit and the modification of the mining permit required that the applicant do a number
of things. He said among some of the items required was that they were required to send out a
registered copy of the plan to all the property owners adjacent to the project. He added that since
the project was in the Open Use District and the Special Use Permit required to come before the
Planning Board, we are trying to abide by the procedures. He said the actual quarry area is
approximately 20 — 30 years old with periods of non-operation. Mr. Grimes has had the
operation for approximately 10 years and Lapsley and Associates obtained the original mining

Planning Board Meeting Minutes — December 17,2002 Page 2 of 3



Attachment 4

permit for Mr. Grimes in 1993 when Mr. Grimes opened the mining operation up again. He said
the quarry is for decorative stone that are sold for houses for walls. He pointed out that he had
recently been contacted by the State mining engineer, which they have decided they do not want
the sediment basin on the top of this hill as it is at present, but want it moved to the toe of the
slope as they are concerned the developers are creating a dam that might be under the State’s
jurisdiction. He stated that the basin rather than being proposed at the top of the slope would be
modified to show at the bottom of the slope, which will not change the concept, He stated that
the reason they are doing all of this is the developers want to condition a better sediment basin to
control any run-off but the more important issue is while the applicant is excavating the rock
there is a waste material and he needs a place to put the material and this is the waste material
pile that creates at the foot of the quarry. He said because of this, he has run out of room, so by
moving the waste pile he is able to continue his operation. He stated that the plan has been
submitted and made the Town of Fletcher aware of the project as well as meeting some of the
adjacent property owners to discuss their concerns and so far the State has mentioned they have
not received any letters of objection or additions to this requested change. Mr. Patterson asked
about the dam issue and asked whether that is the down stream? Mr. Lapsley stated that this
issue is that the slope is greater than 15 feet high but if it is moved down this issue will g0 away
and we agreed. Chairman Pearce stated that the Board should make a recommendation and
indicate that there will be some minor changes to the drawings as reflected with his
conversations to the State. Jack Lynch made a motion that the Planning Board, in the matter of
the Special Use Permit application submitted by Junius D. Grimes for an expansion to a mining
and extraction operation (SP-02-01), send forth a favorable recommendation to the Henderson
County Board of Commissioners subject to the following conditions. The applicant satisfy
comments 2 and 3 in the Staff memo and that the adjustment would be made concerning the
sediment basin rather than being proposed at the top of the slope, will be modified to show at the
bottom of the slope as discussed by Mr. Lapsley and requested by the State. Paul Patterson
seconded the motion and all members voted in favor.

Planning Board Meeting Minutes — December 17,2002 Page 3 of 3



Excerpt form Minutes of Various Meetings of the Henderson County Attachment 5
Board of Commissioners

January 15, 2003 10

that is set aside for Community Housing Development Organizations (CHDO’s), and
administration of the program. The remaining 70% goes to the Consortium, with is divided out to
the member governments of the Consortium. Therefore, Henderson County’s HOME Program
allocation is an established allocation that Henderson County is responsible for using within the
county. The money received is for use in the unincorporated parts of the coupnty, and is based on
population. Occasionally, funds go back to the Consortium and are used by other agencies. To
compete for those funds, agencies must have a very good time line of how they are going to
spend that money.

Habitat for Humanity requested $96,945.75 for Phase I of the Highlander Woods Development.
Highlandér Woods is a 16 family development on South Highlander Drive. These funds being
requested for this year, are gap funding requests to cover the remaining land cost of $33,360, and
the remaining infrastructure costs for road paving of $63,585.

Housing Assistance Corporation requested $150,000 for Downpayment Assistance for the
Village at King Creek project, as well as any other downpayment need. HOME funds in the
amount of $165,000 were awarded for this project during the 2002 program year.

Chairman Hawkins made the motion that both projects be approved, and that m Coffey be
directed to come back with as much money at the Consortium level as possible. All voted in favor
and the motion carried. '

Chairman Hawkins called a five minute technical recess.

QUASI-JUDICIAL PUBLIC HEARING - Application for a Special Use Permit for
Expansion to a Preexisting Mining and Extraction Operation. Application #SP-02-01 by
Junius Grimes

Chairman Hawkins made the motion for the Board to go into a Quasi-judicial proceeding. All
voted in favor and the motion carried.

Chairman Hawkins - “Just a couple of comments, uh, a quasi-judicial proceeding is being held today on the
following petition: Application for a Special Use Permit for Expansion to a Preexisting Mining and Extraction
Operation, Application #SP-02-01 by Mr. Grimes. A quasi-judicial proceeding, much like a court proceeding, is a
proceeding in which one's individual's rights are being determined. The proceedings will be conducted under the
Henderson County Board of Commissioners Rules of Procedure for Quasi-judicial Proceedings. Only persons who
can demonstrate that they will be affected by the outcome of the decision are allowed to participate in the
proceedings. Just as a general overview, all persons who speak and participa, participate including any witnesses
that will be called, will be placed under oath. The Board will ask the petitioner or thepetitioner’s attorney what
evidence the petitioner wishes to present in support of the request. Then after the petitioner is finished, anyone else
who has expressed a desire to be a party and, and, uh, who the Board has recognized as a party would then be
allowed to present their evidence. All parties will be given an opportunity to ask questions of all witnesses
testifying in this proceeding. The Board will be given an opportunity to ask questions also. After the evidence is
presented the Board will discuss the issues raised and will make a decision. The Board’s decision must be made in
writing within 45 days of the hearing. Uh, Ms. Beeker do you have any special instructions to the Board, uh, prior
to, uh, identifying the parties to the proceedings?”

Angela Beeker - “Yes I do thank you Mr. Chairman. Um, I just want to remind the Board members and inform the
new Board members, um, that in a quasi-judicial proceeding an applicant is entitled to know everything that is being
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considered when the Board makes the decision. So, therefore, um, it is appropriate that if you have been to the site
or have spoken with the applicant or gained any information outside of the hearing, that you would reveal that so
that the applicant could know and have a chance maybe to address anything that, um, you might be relying on that is
not formally part of the proceeding.” :

Chairman Hawkins - “Everyone understand that? Okay. At this time we’ll identify the, uh, parties to the proceeding.
The Board acknowledges the petitioner Mr. Grimes, and the Planning Staff as parties to the proceedings. Uh, are
there any other persons present who'can demonstrate that they will be affected by the outcome of this proceeding
and who wish to be a party to the proceeding?” :

William Lapsley - “Mr. Chairman, uh, I’m representing the applicant.”
David Nicholson - “To the, to the mic please.”

Chairman Hawkins - “If you would come on up Mr. Lapsley and we’ll get you sworn, uh, if it’s the pleasure of the
Board if they’re, uh. Is there anyone else? Would you please come forward sir and state your name.”

Richard Anderson - “Uh, Richard Anderson. We own the property directly in front of the quarry.”
Chairman Hawkins - “Okay. Anybody have any objections to him bcing a part of the proceedings, obviously not.”
David Nicholson - “You need to go over there too.”

Chairman Hawkins - “Any, uh, I see Karen and, uh, does any of you have witnesses you plan to call that will need
to be sworn also.” .

Karen Smith - “This is Daniel Gurley our Zoning Administrator, he’ll be doing the pﬁmary presentation.”
Chairman Hawkins - “Okay. Anyone else? Witnesses? Ms. Com if you would, uh.”

Angela Beeker - “Um. Before you do, if each of you could make sure the Clerk has your address, for purposes of
the order.”

Elizabeth Corn - “Each of you must touch the Bible with your left hand, raise your right hand. Do you swear or
affirm that the testimony that you shall give to the Board of County Commissioners shall be the truth, the whole
truth and nothing but the truth so help you God?”

In unison - “I do.;’

Chairman Hawkins - “If you’d take just a minute and let Ms. Corn get your mailing address, or sometime get that to
her. We’ll begin our proceeding with evidence. Uh, we’ll start out with a staff overview. Uh, Karen are you gonna
give that or.” 2

£

Karen Smith - “Mr. Gurley’s gonna...”
Chairman Hawkins - “Mr. Gurley.”

Dan Gurley - “Okay good moming Board. Um, the applicant Mr. Junius Grimes is applying for a special use permit,
um, through his agent today Mr. William Lapsley, a local land surveyor, um, for an expansion to a pre-existing
mining and extraction operation. Um, this is being done under Section 200-32.1.F(1)(C) of the Henderson County
Zoning Ordinance for the property known as Hooper’s Creck Quarry. Um, the expanded area of operation is
approximately .72 acres, as indicated on the, uh, site plan given to us by, by Mr. Lapsley. Um, and basically this
expansion will allow the owners to relocate a sediment basin and enlarge it’s waste fill site. Um, the, this is the first
special use permit that the County has received regarding regulated uses in the Open Use District. Um, as a rel,asa
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related issue the applicant is also requesting a variance, um, from the specific site standard, um, the fencing
requirement for, um, mining and extraction operations. The quarry expansion is proposed an a property that is
owned by Hooper Creek Quarry, LLC, um, it’s located off of Hoopers Creek Road. Um, the subject is located
approximately 635 feet west of the intersection of Hoopers Creek Road and Jackson Road. The majority of the
subject property is within the County’s jurisdiction. Um, a small portion including the entrance and the section of
the access road, um, falls within Fletcher’s extraterritorial jurisdiction. Uh, the subject property contains
approximately 32.5 acres. Five acres are currently govemned by state and federal mining permits. The proposed
expansion requires a modification to the applicant’s state mining permit, and County staff has felt since then, that
modif, since that amendment is being necessary, a, um, special use permit would be necessary as well. Um, we’ve
attached a copy of the application of the state mining permit to the packets that you received. Um, the details of the
operation aré discussed in the attachment, um, entitled Hoopers Creek Quarry Special Use Permit, Supplemental,
um, information, and that’s attachment #3. Um, a special use permit is required when there’s an expansion to one of
the uses that’s listed in the Zoning Ordinance under, uh, 200-32.1(1)(F). Um, it’s County staff’s interpretation that
with the relocation of the sediment basin and the expansion of the waste fill area, the operation is required to obtain
a special use permit. Um, staff has also interpreted this to mean that only the expansion area of the pre-existing non-
conforming use can be regulated under the Henderson County Zoning Ordinance. So anything that was existing
prior to May 16, 2001 would not be able to be regulated. Just the expansion area being done today. Um, therefore
the area containing the new sediment basin and the enlargement to the waste fill area is the only portion of the
operation that can be considered under the ordinance. Um, that being the case you can see why some of the general
and specific site standards didn’t really m, or weren’t included in the review, just simply because of it being a
sediment basin and a waste fill area. Not the actually mining uses itself. Um, definitions in the Open Use District,
uh, 200-32.1 and Section 200-7 apply to this application. Attachment #8 that was in your packet includes some
excerpts from the Zoning Ordinance that are pertinent to this issue. Um, as stated before the applicant is requesting a
variance, um, from the minimum site specific standard requiring a secured fencing around the expansion area. As
stated before, um, the expansion is just the expansion area that we’re looking at and can be governed under the
ordinance now. Um, so the fencing would be required around the, um, new sediment basin and the waste fill site.
Unm, lets see, Sections 200-56 and 200-70 of the Zoning Ordinance require the Board of Commissioners to refer
applications for Special Use Permits to the Planning Board for review and recommendation. Uh, the Board of
Commissioners referred this application to the Planning Board, um, at it’s November 20™ meeting, um, and the
Planning Board reviewed and made it’s recommendations during it’s December 17* meeting. Um, with previous
special use permits this, um, as with previous special use permits the recommendation will be entered into evidence -
later during this hearing. Um, in accordance with 200-56(D) and 200-70(A)(2) of the Zoning Ordinance the Board
of Commissioners must make findings of fact regarding compliance with the ordinance in order to grant a special
use permit and may impose conditions. Um, to ensure that a proposed use will meet the requirements of the Zoning
Ordinance, um, Section 200-56(D) lists the general site standards that apply to all special uses and 200-70(A)(6),
um, require that, uh, the Board of Commissioners demonstrate that the proposed use complies with the specific
requirements for the use, um, if applicable. The Board of Commissioners also will be hearing the variance today,
um, the, there’s a list of things that are set up by general statute that m, um, must be made affirmative through a
finding of fact before a variance can be issued. Um, those things are listed not only in your, um, excerpts, but also,
um, in the last paragraph of your, of staff’s memo. Um, the public hearing has been, um, advertised in accordance
with the Henderson County Zoning Ordinance and under the, uh, Board of Commissiopers rules of procedure for
quasi-judicial proceedings. Uh, notices of the hearing were published in the December 30®, January 8* and January
13® editions of the Times-News. On December 31* the Planning Department posted notice at the project site to
advertise the hearing, and on January 2* the Planning Department sent notices to the public of the public hearing
via certified mail to the applicant and abutters of the subject property. And if there are any questions regarding,
introduction.” .

Chairman Hawkins - “Uh, let me ask you just a couple to, to be sure I'm, uh, straight. You, you ask, or you, uh,
mention the supplemental information and, in the supplemental information there was uh, quite a few other areas
that indicated a waiver would be required however, uh, you, I think just indicated one specific site standard, the
fencing requirement. Uh, are the other, uh, other ones that you listed there, uh, not applicable in as much as they’re,
uh, not on the site that’s being, uh, for the special use permit?”
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Daniel Gurley - “I think the other, that was in the supplemental, was the, um, the new travelway that’s being -
constructed.”

Chairman Hawkins - “Yeah.”

Daniel Gurley - “Um, we determined that, um, technically they’re not constructing a travelway. It’s going tobean
earthen dam. Um, with a, just basically access for maintenance that’d be used once, you know, every year or two for
maintenance to the dam.4t’s not technically what we would consider to be a travelway, and thusly wouldn’t have to,
to meet that, um, I think it’s a 45 foot requirement. Or 45 foot travelway, or 30 foot travelway.”

Chairman Hawkins - “So you really just, uh, the Board’s really looking for two things. One’s a special use permit
and one is, ub, specific site standard, uh, fencing variance.” o

Dan Gurley - “Correct.”

Chairman Hawkins - “Okay.”

Dan Gurley - “Correct.” |

Chairman Hawkins - “I, that was what I wanted to do. Anybody have any questions for Mr. Gurley. ”

Commissioner Baldwin - “T’ve gota qﬁestion. You, uh, uh, it was your interpretation that this is a non-conforming
use? Existing non-conforming use?”

Dan Gurley - “It’s existing non-conforming under the current ordinance, yes.”
Commissioner Baldwin - “That was your interpretation?”

Dan Gurley - “Yes.”

Commissioner Baldwiﬁ - “Can you read the definition of non-conforming use?”
Dan Gurley - “Yes.™

Commissioner Baldwin - “Publicly.”

Dan Gurley - “Sorry, I wasn’t prepared for this one. A non-conforming use is any parcel of land, use of land,
building, or structure lawfully existing at the time of adoption of this chapter, or any amendment there to that does
not conform to the use requirements, dimensional or other requirements of the district in which it is located.”

Commissioner Baldwin - “Okay. Why is this a non-conforming use?”

Dan Gurley - “Um, currently it doesn’t meet, um, the requirements as far as access for the width of the access road,
um, it doesn’t meet the buffer requirement, um, I think that might be all that it doesn’t meet.”

Commissioner Balciwin - “Okay. So, so access and the buffer requirement.”
Dan Gurley - “Correct.”

Commissioner Baldwin - “Correct. Okay. And, um, that’s all I’ve got for now.”
Dan Gurley - “Okay.”

Chairman Hawkins - “Anyone else have any questions for Mr. Gurley?”



PR

Excerpt form Minutes of Various Meetings of the Henderson County A"hment 5

Board of Commissioners

January 15,2003 14

Angela Beeker - “Mr. Chairman if T could offer one clarifying point for the Board. Um, when the Board adopted the
Open Use Zoning text, the Board also adopted provisions governing the extent to which an expansion to a pre-
existing non-conforming use must comply. And the language that the Board adopted says thgt with regard to those
specific standards, an expansion to a pre-existing use, I’m paraphrasing but it says must meet it to the extent
possible, um, and that is why some of the things are being requested as a waiver under that language. And then on
the fencing, um, I’m asshming that everyone’s taking the position that that would be possible to meet that, but that’s
why they’re asking for a variance. So if you’d bear that in mind as you’re hearing the evidence.”

Commissioner Baldwin - “And, and, and what Angie said was, was, triggered another thought. As far as, this has
been defined-as a non-conforming use, and you’ve said that is a non-conforming use because the access, as well as
the buffering does not comply with the current standards. But, um, I guess what I'm getting at is, is an expansion of
a non-conforming use, and Angie you’re saying the language that was put in allows those uses to continue as long
as they” R

Angela Beeker - “The expansion has to comply to the extent possible.”
Commissioner Baldwin - “To the extent possible.”

Angela Beeker - “And that’s the judgement call for the Board to make based on the evidence that you would hear.
So you know, you would need to ask questions to be satisfied in your mind as to whether all of those standards
could be met or not. And that’s entirely your judgement call.”

Chairman Hawkins - “And, and I think that’s in your, ub, in the text there. I, I don’t have the page number but it’s
H, uh, which deals with the expansion and alteration of certain uses. And then there’s a little more on the, the next
page on pre-existing uses. Uh, I don’t know what the lead in, uh, paragraph is for that, might have been 200-32.1(F)
but” ‘

Commissioner Baldwin - “I’ll find it.”
Chairman Hawkins - “That might help you out a little bit on that.”
Commissioner Baldwin - “Thank you.”

Daniel Gurley - “Yes, in your excerpts I did include that, the sections that Angie wa,.uh, was referring to regarding
the expansion of pre-existing non-conforming uses in Open Use.”

Chairman Hawkins - “Any other questions for Mr. Gurley? Thank you.”
Commissioner Baldwin - “Thanks Dan.” “
Chairman Hawkins - “Uh, petitioner’s evidence. Mr. Lapsley are you gonna give that?*

William Lapsley < “Mr. Chairman, members of the Board, uh, for the record my name is Bill Lapsley. I'm a
consulting engineer. I certainly don’t want the record to show that I’m a land surveyor. Uh, I'm not a licenced land
surveyor. Uh, I'm here on behalf of the applicant as his agent. Uh, Junius Grimes who represents Hoopers Creck
Quarry, LLC. Uh, that operates, owns and operates the quarry on this site. Uh, a little bit of background, uh, I have
personally been involved with Mr. Grimes since he took over the operation of the quarry approximately 1993. Uh,
it’s my understanding that the quarry operated on and off for a number of years prior to that. Mr. Messer may be
able to recall, uh, the dates better than I, but I’'m told that it op, it has operated as a quarry for, for many years. Mr.
Grimes operates the uh, quarry to, uh, uh, to mine stone, I'll call it decorative stone out of the quarry, uh, mainly for
residential and commercial use, uh, facades of buildings and this sort of thing. Uh, it, there’s no crusher there or, or
any kind of a processing operation. It’s a, a blast uh, the site of the mountain, uh, break up the rock, put it in baskets
you’ve seem them the, in the, uh, display areas, uh, purchase areas, uh, around, uh, for, uh, new homes or
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reconstruction purposes. Uh, they put um’ in baskets and then they truck them off the site to a sales yard in
Asheville or direct to a project site that, that, they’ve sold, sold the, uh, stone to. So that’s the, uh, the process, uh
what he goes through on the property. Uh, it’s all of this information is described in the application. Uh, but I'd
point out to you that uh, that there are very fe, minimum number of employees here. Uh, there, the days that I've
been on the site there’s five to, to seven or so, uh, employees, uh, that are working and gathering the stones and
putting them in the basket. And, uh, one to two trucks a day is what Mr. Grimes tells me, uh, is come in, and take
the stone that’s been gathered, load it on the truck and, and take it out. U, there is a very narrow access road, uh, as

* Mr. Gurley mentioned, wh, it’s a, doesn’t conform to the, uh, new ordinance travelway that’s the one that he’s used,
uh, from day one. It’s a, uh, about a 12-14 foot wide access road inside a 30 foot, uh, right-of-way that gets into the
quarry. U, two other bits of information I understand from the ordinance the applicant is required to present to you.
One is the, um, uh, residential density, uh, within a mile of the, uh, uh, the property with the assistance of
Henderson County GIS we, we have a map, uh, that shows all the homes in Henderson County, uh, and then I have
added to that'the tract in Buncombe County because this one mile radius does extend beyond the Henderson County
limit. Uh, the breakdown of that for the record is in Henderson County there’s 1,332 acres within this area. And, uh,
uh, residential home count of 680, I"m sorry, correct that, the acreage in Henderson County is 1,332, the acreage in
Buncombe County is 680. The residential home count in Henderson County is 485 and on the Buncombe County
side is 23. So the total density is 508 homes within 2,009 acres which gives a density of one unit per 3.95 acres. And
the ordinance requires uh, that it be less than one unit in two acres. And so we understand the, the math here the
density that we found is half of what the ordinance requires. So we have one unit for approximately four acres and
the ordinance requires one unit, two acres. So that was one point that we needed to put in the record. The second is
the separation from existing schools or health facilities. And again with the assistance of, uh, your GIS Department,
uh, we have a map that shows that there are no schools, uh, or health facilities w1thm the radius in, and Karen you’ll
have to correct me is that a..

Chairman Hawkins - “Half mile.”

William Lapsley - “Half a mile, uh, within the half mile radius of the site. Uh, on the Buncombe County side there
are no schools or health care facilities, uh, within that radius. So we believe we meet, meet those two conditions.
Uh, a foot note, uh, this process Mr. Grimes, uh, as I mentioned has been operating this facility for a number of
years. Uh, he came to me last summer, indicated he needed to fill in his sediment control basin, that the mining
permit that he has requires, uh, that he keep active, he needed to use that space and relocate his sediment basin. Uh,
what we thought would be a, a relatively simple process to relocate his sediment basin, uh, tumned out that we had to
modify his mining pcrmit which required him to, uh, fill out a substantial package of information, send it to Raleigh,
which is still in the review process. Uh, that required that he notify all of the adjoining property owners by certified
mail which he has done. U, it required him to notify a local governments that are affected. Uh, which included the
County as well as the Town of Fletcher, which he has done. Uh, which prompted, uh, your Planning Department to
call to his attention that would require, uh, this special use permit, uh, so I think it, it’s fair to say Mr. Grimes never
dreamed that moving his sediment basin would require so much effort but, so be it that’s the regulation that he has
to deal with. Uh, and he has complied with all of the step, uh, that we know of that he has to go through, uh, to do
this. Uh, one other point with regard to his state mining permit modification, uh, the plan that you have presented
before you is the one that was submitted to the State. The State reviewed it and has requested some changes to the
plan. Uh, the changes did not enlarge the area affected, uh, but it does, uh, move the proposed sediment basin from
the top of the hill that’s shown on the plan to the bottom of the hill. And the State was gery adamant about that and
that has been sent in to the State for final approval. Uh, but the plan has been modified somewhat, uh, at the request
of the State, um, uh, Division of Land Resources, Mining Section. So, we’re, uh, expecting to get approval of that
here shortly and hopefully that in conjunction with an approval from the Commissioners. Mr. Grimes will be able to
proceed with his, uh, changing his sediment basin. If you bave any questions I'd be more than happy to attempt to
answer them. Uh, Mr. Grimes apologizes he could not be here this momning and, uh, asked me as his agent to fill in
for him.”

Chairman Hawkins - “Any questions for Mr. Lapsley?”

Commissioner Messer - “Yes Bill on the, uh, fencing”
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William Lapsley - “Yes.”

Commissioner Messer - “that he asked for the variance. Would you mind stating how much fencing do you think
that would require?” 4
William Lapsley - “Well as I understand the ordinance, and, and, Mr. Gurley maybe can correct me, uh, under the,
the ordinance if this was"a new facility the entire area has to be fenced. Uh, because this is an expansion of a pre-
existing condition the fencing would apply to the new expanded area. Uh, the existing quarry area does not have a
chain link fence, barbed wire, or anything-like that around it. Uh, and the area that’s proposed for expansion would
be actively involved in the day to day operation of the quarry, and so it seems to Mr. Grimes that, uh, having a fence
around this small area, with respect to the entire opération, didn’t seem to make a whole lot of sense. Uh, he has not
had any problem with, with public, uh, disturbing the property or coming in. There’s been no, uh, as far as I know
there’s been nobody hurt or nobody accessing the property that would, from security standpoint that he would need
to have a fence there to protect the public. Uh, and so, uh, for those reasons, uh, he felt that it was unnecessary to
fence this area. So that’s why he asked for a variance.”

Commissioner Baldwin - “Is the property posted?”

William Lapsley - “Yes. Yes the mining permit, uh, requires around the edge, uh, especially the upper area above
the quarry, to be posted and he has, has done that. Has apparently has done that for many years, from day one.”

Chairman Hawkins - “Any other questions for Mr. Lapsley at this time?”

Angela Beeker - “I have one clarification question. Um, in the application, the State application it did indicate that
there is some permanent fencing in place in”

William Lapsley - “There’s some barbed wire fencing, he tells me that’s very old around the prop, uh, at the
property line on the upper end on the top of the mountain, that continues to be in place but, uh, what little I saw I
wouldn’t exactly call it a security fence of any kind. It’s old cattle fence that, that somebody put up years and years
ago.” . ’

Angela Becker - “That’s in the completed excavations area?”

William Lapsley - “It’s above, it’s above the excavation area.”

Angela Beeker - “Um, and then the other clarification question, um, it’s the applicants position that except for the
standards which the applicant has specifically requested a waiver, that the application meets all those specific site
standards.”

William Lapsley - “We believe it does, yes.” .

Chairman Hawkins - “Any other questions for Mr. Lapsley? Thank you. Staff, do you’imve additional evidence?”
Daniel Gurley - “@kay thank you Mr. Chair. Um, as stated earlier this, um, application did have to go to the
Plaoning Board for review and recommendation. Um, at it’s December 17*, 2002 meeting the Henderson County
Planning Board did review, um, this application as submitted by Mr. Grimes and, um, made the following
recommendation. Um, the Planning Board members voted unanimous, unanimously 5-0 to send the Board of
Commissioners a favorable recommendation on this application, um, with the following conditions. One being
fencing, um, either the applicant wants to receive a variance for the fencing or the area would have to be fenced per
the ordinance.” '

Commissioner Baldwin - “Which area?”

Daniel Gurley - “The expansion area.”
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Commissioner Baldwin - “Only the expansion area.”

Daniel Gurley - “We are only, we are only discussing the expansion area in this application, nothing about the
existing quarry. Just the sediment basin and the, um, waste fill area that’s being expanded. Um, saying that, um, the
condition was either the applicant would have to fence that area, or receive a variance, um, from the Board of
Commissioners. Um, the second condition being, um, compl, compliance with federal, staté and local laws. Um, the
applicant would have to receive, um, approval from the state for his amendment to this mining permit. Um, and
thirdly, um, the amendment to the application site plan, um, as Mr. Lapsley stated, um, during the Planning Board
meeting it was brought to our attention that, um, the site plan submitted did not indicate the exact location of where
the sediment basin, sediment basin was going to be located. Um, they asked that, um, a plan be presented showing
that new location. Um, the draft, the draft minutes, and I will say these are draft minutes, um, the Board, the
Planning Board doesn’t meet again until the 22™ 1 believe. 21* excuse me, um, to accept these minutes, so these are
draft minutes, um, that are presented. And this, uh, is basically what was said at the Planning Board meeting. Um,
also, uh, for your information we have the copy of the site plan that we received, um, including the sediment, uh, the
location of the sediment basin and the expansion of the waste fill site. Um, this is, um, being shown on the pedestal
here as well. Um....photos, yes, I'm sorry. Uh, we to have photos, um, they show what we thought was going to be
the sediment basin, um, and that area. Um, as Mr. Lapsley stated the sediment basin is now bemg planned on being
moved so I’m not sure if you even care to see those photographs of where we thought it was going to be when we
did our site...”

Chairman Hawkins - “I think as far, uh, as where the State determines you have to put the sediment basin is, is
_gonna be one thing but I, I don’t think it’ll affect, uh, as I understand it whether or not you, the Board grants a
special use permit and/or variance to the fencing. I don’t think that will be germaine.” .

Angela Beeker - “You don’t regulate that.”

Chairman Hawkins - “Well. So.”

Daniel Guﬂey - “Okay.”

Chairman Hawkins - “Uh, do yoix want to enter those photos in as evidence or”

Daniel Gurley - “We can enter them if the, if the Board wishes, um, as I stated the, the photographed area is that of
where we thought the sediment basin was going to be at that time.”

Commissioner Moyer - “Not really relevant now though, we don’t need um as evidence.”
- Daniel Gurley - “Okay. Um, then I believe that’s all that we have right now.”
Chairman Hawkins - “Any other questions?”

Angela Beeker - “Yes sir, um, Dan, you have read the Planning Board minutes correct?”
&£

=

Daniel Gurley - “Yes.”

Angela Beeker - ‘”I‘ilcy reflect, um, a number of statements that you made in those minutes. Have you read those?”
Daniel Gurley - “Yes.”

Angela Beeker - “Do you re-adopt those say under oath as your statement as well?”

Daniel Gurley - “Uh, yes I will.”
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Angela Beeker - “Okay. In the, um, Request for Board Action for the Planning Board, um, there were staff
comments in that as well. Did you make those?”
Daniel Gurley - “Yes, it was...” 5

Angela Beeker - “And the reason I'm asking is because it contains basically a staff analysis of like the buffer, and
the, whether it’s possible for him to comply.”

Daniel Gurley - “Yes.”

Angela Beeker - “Do you readopt those statements also”
Daniel Gurley - “I do.”

Angela Beeker - “today ﬁ;ldcr oath?”

Daniel Gurley - “I do.”

Angela Beeker - “So what, what do those statements reflect regarding whether or not it’s possible for them to
comply with the buffer or not?”

Daniel Gurley - “Um, basically as, as you see on the site plan, um, if, and the buffer requirement is that of, um, 500
feet. If you notice the, the width of the property, um, and the location of the expansion area, um, the 500 feet the
property’s not even 500 feet wide at that point. Um, so as stated in the, uh, Planning Board, um, Request for Board
Action, um, it would be almost impossible for him to meet the 500 foot buffer at that point considering his
property’s not even 500 feet wide. Um, so, and as the ordinance states, um, any expansion to a pre-existing, non-
conforming use in an Open Use District, um, the applicant is to try and meet the standards to the greatest extent
possible. Um, it’s, it’s staffs opinion that, um, the buffer that he is showing that he can do is, is the greatest extent
that can be done since obviously the 500 foot buffer can’t be, um, achieved.”

Angela Beeker - “The, um, area that has a dotted line around it, that’s the quarry area but the property boundary is
the larger boundary. Is that correct?” . '

Daniel Gurley - “Yes. Um, as Karen is pointing out now on the television, um, that dotted line is. the expansion area
that they’re looking at. Um, the, the dark black line that surrounds, that goes on the outside where pengcils, um, line.
Um, that’s the property line.”

Angela Beeker - “Okay.”

Commissioner Baldwin - “The dark, um, excuse me, the dark areas, um, the dark areas that, uh, where the expansion
is going to occur. Now what type of activity is gonna take place in those areas, is this additional area to be mined.”

Daniel Gurley - “It’s, it’s”
'
Commissioner Baldwin - “Mr. Lapsley. The, the dark areas...”
William Lapsley - “No sir.”
Commissioner Baldwin - “...for expansion.”
William Lapsley - “No. There is no expansion of the mining extraction.”

Commissioner Baldwin - “Okay.”
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William Lapsley - “The, the area, the expansion area that we’re, that’s before you is for waste material. It’s for dirt
and smaller rocks that don’t end up in the baskets, that they’re not hauling off site. And, uh, there’s, there’s, that’s
all that’s, and, and the sediment basin.”

Commissioner Baldwin - “Okay. So, there’s no additional mining.”
William Lapsley - “No. No sir.”

Angela Beeker - “Mr. Lapsley what would you estimate the length of that boundary to be on it’s narrowest, the
property boundary not the mining boundary. I don’t see any dimensions on the drawing.”

William Lapsley - “This property down here?”

Angela Beéker - “The, the”

William Lapsley - “Or the width here?”

Angela Beeker - “The width, yes sir, on that narrowest end.”

William Lapsley - “Well this is 1 to 100, uh, and this area, is probably about 500 feet. Uh,”

Daniel Gurley - “Okay.”

William Lapsley - “Very close to that.”

Angela Beeker - “Okay.”

‘William Lapsley - “But the mining...to answer your question...the mining permit for extraction is this area right

here. And there, he’s limited to that without applying for another expansion of the mining operation which he’s not,
- uh, this is the area, that’s crosshatched that, that he’s currently working in. Okay so...” -

Commissioner Baldwin - “So the dashed area he’s permitted.”

William Lapsley - “Yes.”

Commissioner Baldwin - “Currently permitted.”

William Lapsley - “Yes, that’s”

Commissioner Baldwin - “To mine within that area.” »

William Lapsley - “Yes. Yes. Within that boundary the current waste material area and sediment, existing sediment

basin’s right here. So what we’re proposing to do, is to move this from here to here. Sosthat he can use this area to

fill it in with waste material, uh, and continue to operate.”

Commissioner Balcfwin - “So, so the, let me see if I can get, understand this right now. The mining’s not gonna
increase and the dark areas, uh, if you, if you’d point to those, uh.”

William Lapsley - “This is existing sediment basin.”

Commiissioner Baldwin - “Okay.”
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William Lapsley - “...moved. It is, this area is the travelway or the access road to the site, and we're proposing to
regrade that to help with slopes and reseed it and gravel this road, and that’s why that’s darker. So part of the
erosion control permit was to improve this roadway.”

Chairman Hawkins - “But most of that’s in the Fletcher ETJ is it not? The roadway?”
William Lapsley - “The Fletcher ETY is right here.”

Chairman Hawkins - “Okay.”

Several peopié speaking at once.

William Lapsley - “...change in the activity or the expansion, it’s just that it’s a roadway regrade, and that, the
expansion area is right here.”

Commissioner Baldwin - “So that’s the only part that’s being expanded.”
William Lapsley - “Yes. That’s correct.”

Commissioner Baldwin - “Okay.”

Chairman Hawkins - “Any other, uh, evidence that staff needs to present?”
Daniel Gurley - “No.” | |
Chairman Hawkins - “Any questions? Any questions?”

. Commissioner Baldwin - “Well, I wanted to get, get another thing squared away. It, non-conforming uses we, we
read the definition, we said, you explained why this is a non-conforming use, the right-of-way or entrance into as
well as the buffering. And currently your standard says it’s 500 feet is the buffer?”

Daniel Gufley -“Yes.”

Commissioner Baldwin - “Okay and we’re gonna be moving into it, that 500 foot area, matter of fact the 500 foot
area couldn’t meet that right now right?”

Daniel Gurley - “Correct.”

Commissioner Baldwin - “So we’re expanding a non-conforming use, or the applicant is, is attempting, ub, it’s an,
it’s an attempt to expand a non-conforming use. So we’re gonna increase the degree of non-conformity. Is that
correct?” ' -

Daniel Gurley - “If, if you read that, that back section of the ordinance, and Angie can jump in, um, as well when it
talks about the expansion of free existing non-conforming uses.”

Commissioner Baldwin - “As much as possible, but when does that stop. I mean, he comes back next year and he
wants to expand, does he move right up to the property line because he’s doing as well as he can do? That’s my
question.”

Daniel Gurley - “Um, I believe dur, through the special use permit process that’s kind of left up to the Board to
make that decision. As to what you believe the greatest extent shall be.”

Commissioner Baldwin - “So in essence we’re granting the variance, it’s set up so that we grant a variance when we
approve this if we choose to do so.”
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Daniel Gurley - “Yes, I believe that’s how the language was written in the Zoning Ordinance.”
Commissioner Baldwin - “Okay.”

Chairman Hawkins - “Any other questions? Thank you. Is there any additional parties evidence? Sir will you come
forward.” !

Richard Anderson - “Hi,'my name is, uh, Richard Anderson and, uh, we own, my wife and I own the property
directly in front, the 15 acres. Um, the quarry and the State I’m fairly familiar with and the, with that it was part of
my wife’s family and they had had it for many, many years. U, it was really not used very often. It was originally
started as 2 WPA Project during, uh, the depression. And used, and dug out at that point and then pretty much after
that it went, it just wasn’t used very much. There was a lot of rock up there and occasionally somebody would go
up, but the road was almost impassable. Um, when they took over it they had to, uh, you know get, get their mining
permit and things like this and we were told at that time a lot of, uh, things that it was not gonna be expanded. Uh,
the, uh, nu, State Department of North Carolina Environmental and Health and Natural Resources gave them a
permit. Um, part of that permit, it did say that the provisions for safety to persons and to adjoining property must be
provided at all, in, in all excavations in rock. We were told at that time, verbally, that it was the entire project was
gonna be fenced. That’s never been done. Um, as you’re aware that area of the county has grown a Iot. There’s a
development I think that starts about a quarter of a mile from there and I believe the density is either one, or either,
uh, three or four houses per acre. Um, their provision that they’re talking about that it, it, uh, fits within the density
uses a lot of property from Buncombe County. Which is really over the top of the ridgeline. And, ub, it’s really
unbuildable property. But right down where the quarry is, and if this, and dam would ever let loose it’s all down hill
and goes towards that location. In fact the drainage, I think you’re planning a fire station out there is, kinda where
the drainage would go. Um, as you can tell I’m probably against this. Uh, there is some safety issue I feel. Uh, they
have moved the, uh, their gate all the way down to the road and put a lock and blocked the, uh, the access to our
property as well as theirs, and I was told the reason they wanted to do that was because of a lot of people going up
that way.” '

Commissioner Baldwin - “So, so the gate’s been moved closer to Jackson Road?”
Richard Anderson - “...it’s right on Jackson Road.” |
Commissioner Baldwin - “Okay.”

Richard Anderson - “It’s right on Hoopers Creek Road, excuse me.”
Commissioner Baldwin - “Okay, yeah, Hoopers Creek.”

Richard Anderson - “Um, and, we don’t have a key but I guess I could get one but the, the, um, usn, that road is now
entirely blocked off and I was told the reason they put it down there was because people were coming up on that
property. And, with the addition of, what is that 400 houses just at the bottom of the quarry. You know there’s
gonna be a lot of kids, there’s gonna be a lot of access. You know, I, I’'m of the opinion that not only should the part
that they’re discussing with the you should be fenced it for protection, but the entire quarry should be because it
must be 100 foot tall at the top. And, uh, you know any kids walking through the woods, there’s a lot of nice paths
up there, uh, that is a safety issue from that point. Um, any questions do you have?”

Chairman Hawkins - “Mr. Anderson let me, let me clarify, cause I wasn’t quite sure your, um, your concern. Uh, it
would appear that if they are locking the gate on Hoopers Creek Road that, that would be a plus in the safety area,

not a minus but I...”

Richard Anderson - “Well it, it, it blocks my access to my property okay. And it’s not supposed to be blocked. They
arbitrarily without permission put a, put a, uh, a fence down there.”

Chairman Hawkins - “On the easement or...”
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Several people speaking at once.
Richard Anderson - “On the eas, on the easement. We came down there one day to go up on the property and found
this locked gate. And inquiring further about it we were told that they had of problems with people coming up there,

now that’s driving in. There’s, there’s no, there’s no provision at all for somebody walking around the gate. So, and,
and walking on the property. An, anybody could walk on the property.”

Commissioner Baldwin - “So were you issued a key to the gate?”

Richard Anderson - “No. We have never l;een but, truly a private matter.”

Chairman Hawkins - “Any, any, uh, other, uh, evidence, uh.”

Richard Anderson - “No, other than, other that I think that the density, if you would look at it for the, the Henderson
County portion, is, is probably at or very close to the, the maximum that you’d allow. Uh, I wish you would, you
know try to protect all those people in there as much as you can. Uh, with fencing or whatever we need to do.”
Chairman Hawkins - “Okay.” |

Richard Anderson - “Okay? Thank you.”

Chairman Hawkins - “Thank you.”

Angela Beeker - “Before you leave, Mr. Chairman he has an opportunity to ask questions of any of the other
persons who have spoken.”

Richard Anderson - “Does anybody have any questions for...”
Chairman Hawkins - “That’s the next item, rebuttal.”
Angela Beeker - Do you have any questions for them?”

Commissioner Baldwin - “I was gonna ask one, one more of him. What about and intensity of the operation as far
as, uh, uh, just the mining activity what.”

Richard Anderson - “Generally I have not, I, I, I don’t, I don’t live out there. You know, I've been told that you can
hear the blasting, there’s not a lot of blasting though I've heard a little bit more from the people that have moved
into the development out there that they didn’t, they were not aware of it at the time. And they were kinda surprised
to see that there was actually mining up the hill from them.” :

Commissioner Baldwin - “What’s the name of the development?” z
Richard Anderson - “Um.”

Several people méwcred “Livingston Farms.”

Unidentified male - “I’'m sorry what was the name of the development?”

Unidentified male - “Liv, Livingston Farms.”

Richard Anderson - “Also there was some concern about ETJ. My wife had, she was told that it was going to be in

the ETJ of Flecther. We're in the ETJ of Fletcher. We, we abound, we, we butt right up to theirs, so I was just trying
to, I didn’t know if that had ever been looked into. Is it really or not, has it been surveyed out?”
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Chairman Hawkins - “Well that was a question I asked earlier. Mr. Lapsley I think addressed that as to where the
ETJ boundary came to apparently was very close to the entrance of the end of the road down there on Hoopers

Creek. Karen can you”
Richard Anderson - “Yeah all our 15 acres is in the ETJ.”

Chairman Hawkins - “Karen can you show that, uh.”

Daniel Gurley - “Uh, basically where Karen’s showing now is the access road into the subject property. Um, the

dark black line, um, you can see the majority of the property of the quarry is located in the Open Use District. Um,
the ETJ is the, the rem, the remainder of that black line, and I believe Livingston Farm is where ... is written on that

map.”

Richard Anderson - “Did you want to see what our prop, which our property is? I can show that to you.”
Chairman Hawkins - “Is it on”

Richard Anderson - “...on there if they can put the map back up.

Chairman Hawkins - “Is it on that map there also?”

Muffled discussion.

Chairman Hawkins - “Okay.”

Richard Anderson - “...see it right there.”

Chairman Hawkins - “Okay. Is, is, do you access off of Hoopers Creek directly?”

Richard Anderson - “Yes, off that same access road.”

Chairman Hawkins - “Okay, you, you don’t have another access off of Hoopers Creek other than the access road in
to the back?”

Richard Anderson - “Right. There never was built one.”

Chairman Hawkins - “But if I, if I read that map correctly then the larger part of this road leading in there is in the
Fletcher ET1.”

Richard Anderson - “Oh yeah, I pay the taxes on it every year.”

Chairman Hawkins - “Yeah, Okay.”

I3

>

Commissioner Baldwin - “I’d, I'd just like a, just a few questions and I'd like to ask Bill these same questions. Uh,
do, in your opinion do you believe that the area is being expanded as been shown to us as far as the operation
goes?”

Richard Anderson - “I’ve got an old picture, which was taken in the spring, where you could barely see the quarry.
Alright this was taken, uh, in 90, in the mid 90's when they were originally asking for the permit. You know and, if
you look at it now and you go out there today and the picture you can see the, the, the quarry has gotten bigger.
Even though the trees over that period grew you can still see more of the quarry.”

Chairman Hawkins - “But that may be a function of what they’ve taken out versus where the tress are would it not?”
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Richard Anderson - “Well, now maybe it’s my misunderstanding but at the original hearings we were told that the
quarry would not expand beyond the boun jes that were already there. So in my way of thinking, the trees get
bigger the quarry should get smaller. You shouldn’t be able to see it as well. You know if they’re working within
the same confines.”

4

Chairman Hawkins - “Do you wish to enter that, um, picture?”
Richard Anderson - “If you’d like it, yes.”
Chairman Hawkins - “Board, board, need that? Like it?”

Angela Beeker - “Since he has proffered it I would enter it for the record. Um, would you hand that to Mirs. Cormn so
that the Board members can see it.”

Chairman Hawkins - “Do we have to have some fancy number for it?”
Angela Beeker - “I would think, we needed to keep it straight.”

Commissioner Baldwin - “Exhibit 1.”

Several people speaking at once.

Angela Becker - “Do you have any other pictures that you wanted to show the Board?”

Richard Anderson - “No that one, pretty much I stood back on our property line and shot it. The length of that field
which was an old cow pasture looking up towards the quarry and the top part of it's where our trees are. And, uh,
like I said, we were told when it was gonna be the entire thing would be fenced and then after a period of three years
as the trees grew the, the quarry would pretty much be hidden, and you can see it as well today so that’s what makes
_ me feel that the quarry is bigger now than it was. That’s why I was hoping they would put a fence around it and it
would be real obvious at that point. Cause the fence would fall down. But I'm, I'm, if you would look at the density
issues in there particularly since the new development and 1 understand you’re going to get sewer out that way. That
there’s a chance of even more development in that part of the county that you’re going to be way over the uh, the
uh, home density requirements for the, for mining.”

Angela Beeker - “Mr. An, Mr. Anderson do you have any questions for Mr. Lapsley or for, um, about, or for Mr.
. Gurley about anything they’ve said today?”

Richard Anderson - “Uh, no other than I just differ some among the, on the usage of, of, the density on property 1
think.” .

Angela Beeker - “Okay.”
r
Richard Anderson - “Did they have any questions for me?”
Chairman Hawkins - “Well we could go ahead and get those if, uh, anyone has either any rebuttal evidence or
additional questions we’ll entertain those.”

Commissioner Baldwin - “I would like to ask Dan another question about the density. Uh, did you guys calculate
the density on, within our jurisdiction with respect to this?”

Daniel Gurley - “Um, Karen may be more apt to answer that than I was. She was involved in that process. Um, I
know that Henderson County GIS was the one that produced the numbers, um, the numbers they’ve got, and here’s
the map that was used. As you can see the subject property is in blue, um.”
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Commissioner Baldwin - “So if we exclude the Buncombe County side the density is gonna go up, clearly.”
Daniel Gurley - “Mr. Lapsley I think ran those numbers as well. You can see the green dots are actual residences.

Um, you can see how many residences are actually in, um, the County line is that blue line that, um, goes across the
map. And T’ let Mr. Lapsley, he might be able to explain his, his formulas that he used or Karen a little better than

Icould.” i

Commissioner Baldwin ~“I had a couple questions for Mr. Lapsley. Um, as, as far as, as far as the operation goes, '
would you, would you say that the operation itself is being intensified by what’s being requested?”

William Lapsley - “No sir. No.”

Cdmmissionér Baldwin - “It’s not.”

William Lapsley - “No. They’re not adding additional people or equipment.”

Commissioner Baldwin - “Okay.”

William Lapsley - “Uh, so I would, the intensity is the same as it is today.”

Commissioner Baldwin - “The only expansion we’re looking at is area, as to what’s i)eing used”

William Lapsley - “Yeah.

Commissioner Baldwin - “to support the mining operation.”

William Lapsley - “Itv provides the operation additional space to put the waste materials that they’re not mining.”
Commissioner Baldwin - “Okay.” |

Chairman Hawkins - “Uh, Bill as far as the, uh, as, as far as you know, uh, when the state conSiders‘, u, a mining
permit, uh, would, does the state consider this an expansion of the mining operation or just a, uh, a relocation of
where the waste and in this case the sediment pond is gonna be located.”

William Lapsley - “The, the, the language as I understand it and the state permitted is a modification to the existing
permit. And the modifications include a number of things, one of which is expanding the outer edge. So, I, I, the,
the technical term as I understand it is to modification. And any time an applicant modifies their existing permit it
requires them to go through this process, public notice to, to you all plus all the neighbors and for the state to have
a, another crack at the whole area inside the permit. In other words they, uh, the way I understand it they really have
broader, uh, powers under this than, than maybe you do in that they can revisit, uh, the entire mining operation, uh,
whenever you modify it. And, and that’s what, what they have been doing, uh, since we sent this in. Uh, to, to
answer Commissioner Baldwin’s question if my math is correct just looking at the Henderson County side, and I, I
gave you those numbers which were 485 residential units in 1,332 acres. My math is correct that’s one unit for
every 2.75 acres. So yes it does come down from the 3.95.”

Commissioner Baldwin - “But our standard is what?”

William Lapsley - “But your standard is one unit for two acres. So we’re, we’re still substantially less than that. Uh”
Commissioner Baldwin - “Okay.”

William Lapsley - “Mr. Anderson’s comment is probably correct in that in the future there will be additional density

there. I, I would not refute that. Uh, as to how fast it will approach one unit per two acres I don’t know and I don’t,
uh, and when that will happen or if, uh, I don’t know. Uh, with respect to a fence, uh, around the entire operation,
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uh, I don’t recall that being in Mr. Grimes permit that he got in 1993. Uh, if it was in there I can assure you that the
state would make sure that he has it. He, uh, as far as I know ever mine operation that I’ve been involved with if it’s
in the state permit then they would mandate that it be put in. U, and to the best of my knowledge that’s not in his

i+

permit.

;
Commissioner Messer - “Bill in length, uh, how far would you say it is from Hoopers Creek Road to the area that
he’s wanting to, uh, recofstruct?” ~

William Lapsley - “Uh, this is Hoopers Creek Road”

Commissionet Messer - “Right.”

William Lapsley - “on the map, uh, it’s more than a thousand feet. It’s, it’s probably 1,200 feet, a quarter of a mile,
something like that I would guess. 1,200 feet something like that. ... the other point Mr. Anderson mentioned the
gate, yes he did, the gate was originally, uh, up in this arca here. Uh, and I'll certainly bring it to Mr. Grimes _
attention, that, make sure that the adjoining property owner has a key. I don’t know of any reason why he would not
allow them to do that. Uh.”

Commissioner Baldwin - “Of the, of the 32.5 acres Bill that was stated, I can’t remember if it was you or the, or
staff said that five acres is currently permitted for mining activity. Is that correct?”

William Lapsley - “Yes. That, and that area right here is the five acres.”

Commissioner Baldwin - “Okay, So you did have to go back to the, uh, uh, amend your, your state permit to
increase the area that you’ll be using for the operation.”

William Lapsley - “That, the, the area for the mine, for the stone extraction, the mining operation itself, the, these
areas were approved nine years ago.” ‘ ‘

Commissioner Baldwin - “Okay.”

William Lapsley - “He is working within those areas”
Commissioner Baldwin - “Right now.”

William Lapsley - “to the best of my knowledge.”
Commissioner Baldwin - “Right.”

William Lapsley - “And, one of the questions was does he have any desire to go beyond this area. No, he’s, uh, he,
he will, must stay and has no plans to apply to expand the mining extraction area.” .

Chairman Hawkins - “Any other, ub, Questions, uh.”

Angela Beeker - “Mr. Chairman I have one for Mr. Lapsley, Um, did Karen provide you a copy of the minutes from
the Planning Board?”

William Lapsley - “Uh, I was just given them I have not, uh, read them.”

Angela Beeker - “Um, I was wondering if you could, um, take a minute while we’re concluding everything to read
your statements in there to see if you would readopt those under oath today.”

William Lapsley - “I’ll be glad to read that if you’ll give me just a second.”
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Chairman Hawkins - “While he’s doing that do we have any other, uh, rebuttal of evidence? Mr. Anderson.”
Richard Anderson - “One other question about Livingston Farms.”

Chairman Hawkins - “You want to come on up to the mic sir?”

i

i
Richard Anderson - “One other question about Livingston Farms. I understand that they have purchased a large
piece of property along Jackson Road and are planning an expansion. Have ya’ll, you’re aware of this? And I didn’t
know how many homes they were planning in that area. It’ll also affect the density cause that’s certainly within a
mile. I would, I, it’s a big piece of property I can tell you.” ’

Chairman Hawkins - “I don’t know if that’s, uh.”

Richard Anderson - “I was gonna say if you’re looking at density it may not, today the homes may not be there but
as quickly as they put ‘um up they could be here in a very short amount of time.”

Chairman Hawkins - “We'll probably have to deal with what’s there today when we make the decision.”

Richard Anderson - “Alright.” »

Chairman Hawkins - “Any other, uh, any other evidence?”

Karen Smith - “Mr. Chairman could I just make one comment”

Chairman Hawkins - “Yes please.”

Karen Smith - “and it would kinda go back to that. Um, there is a section in the Open Use District, it’s 200-32.1(1)
that deals with subsequent events, and in that paragraph it says the development occurring around a pre-existing us¢,
uh, for which, or use for which a special use permit was not required at the time it was established will not affect the
ability of such use to alter or expand its facilities or operations. And so we’re presenting the information about the
density standard but I do not believe that, um, even if it did not meet the density if we would be able to deny it on
that basis. Um, the other thing I was going to point out is there are provisions in that open use section. Once they’ve
gone through this process the first time, on the expansion, um, under the provision that they’re using, think after that
there are other provisions in the Open Use that they would have to use if they wanted to expand or alter. So the, the

standards may change a little bit and whether or not they’d have to comply with the specific site standards would be
. adifferent situation.” '

Chairman Hawkins - “Okay.”
Karen Smith - “Okay.”

Chairman Hawkins - “That may answer part of Commissioner Baldwin’s question I think on further expansions. Bill
do you want to respond to, uh Ms. Beeker.” £

William Lapsley - “Yes, I've reviewed the draft minutes and, and this represents, uh, what I stated at the hearing
and I stand behind it.”

Angela Beeker - “Okay, thank you.”

Chairman Hawkins - “Are there any other rebuttals, questions, or evidence to be presented at, anyone? Okay, all the
evidence had been given we’ll ask the petitioner if he has any closing remarks.”

William Lapsley - “No s, no sir.”
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Chairman Hawkins - “Staff do you have any closing remarks?”
Daniel Gurley - “No.”
Chairman Hawkins - “Additional parties, any closing remarks. Yes sir?” "
Angela Beeker - “He’s ndt a party.”
Commissioner Moyer - “He’s not a party.”
Angela Beeker - “He’s not a party.”
Chairman Hawkins - “Are you”
. Unidentified male - “I, 1 haven’t been sworn in. No.”
Chairman Hawkins - “Were, were you recognized as a party to the proceedings?”
Unidentified male - “No.”

Chairman Hawkins - “Uh, are there any additional parties closing remarks. Mr. Anderson I think you were the only
additional party. Uh, petitioner do you have any final closing remarks since you didn’t bave any to begin with?”

William Lapsley - “No sir.”

‘Chairman Hawkins - “Alright, thank you. The Board now can have some discussion that the evidence been
presented and the closing remarks concluded. Um, it’s appropriate of course for the Commissioners to discuss the
issues presented today. For a vote a decision we can either vote today and direct staff to bring back findings of fact
and conclusion consistent with the decision and the Board’s discussion or we can continue our discussion and
decision to a later date. I would remind the Board that we have to have a, uh, written decision within 45 days of the
conclusion of the hearing today. So, uh, I don’t know what the pleasure of the Board is, you want to have some
discussion on the matters that’s been presented, sec where we end up.”

Commissioner Baldwin - “Well, a couple of things that come to mind. One is that as, that area of Henderson County
begins to, or continues to grow, and it’s going to, um, I don’t know if we’ve fully investigated really the impact on
the community of this operation. But there are two things, one is a buffer. We’ve got a 500 foot buffer which is a
standard, but because of it being grandfathered in, it’s allowed to increase the degree of non-conformity, uh, uh, as
much as necessary. Uh, the density. Uh, you may find the density in the area exceeds that standards set out in this
ordinance but again because it’s a pre-existing use, uh, that really doesn’t make a difference either. I think we’ve
got, uh, to work with the ordinance that we’ve, we have on the books. I don’t particularly like the standards, but
that's how it reads. And it reads so that they can continue to increase the degree of non-conformity. If we’re gonna
have standards lets have um, but if, if not why is it set up so that we can continue to, 3ih, increase the degree of non-
conformity of a pre-existing non-conforming use. I don’t, I don’t quite understand that. But we have to deal with
what we’ve got on the books. But one of the things we can do to mitigate the impact of this is conditions that we can
place on this permit. If we chose to doso.”

Chairman Hawkins - “Any, any other comments, uh, on the, or thoughts as we, uh, look at this.”

Commissioner Moyer - “I guess mine would be Grady this is not really an expansion of the operation. It’s just an
adjustment to the, uh, storage area, ub, and I think to, uh, require a fencing around the small portion doesn’t make a,
uh, lot of sense. Um, so I would support, uh, granting this for, I think my concern and I would express it to the, uh,
to the applicant, petitioner is that, uh, there’s a substantial issue there with respect to liability and, and danger and 1
would hope, uh, the petitioner would take that into consideration because the, the appropriateness of fencing part of
this to avoid a heck of a future lawsuit, um, would be certainly worthwhile. And if you talk about an attractive
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nuisance, when you’re sittin’ on one, uh, be very candid, and, uh, so I don’t think we should require it but I would
hope the petitioner would take that into consideration.” :

Chairman Hawkins - “Okay. Uh, I would, uh, maybe just remind the Board that, uh, that you are able to grant the,
um, uh, the permit if you, uh, feel that the, uh, particular case has met all the required genera] standards that are
listed over on 200-56, um, the, I think the ones that, uh, uh, that we have listed here are the; uh, ones that deal with
detrimental to the public welfare, uh, or property or public involvement in the neighborhood, uh, minimize the
effects of noise. We’ve had some, some discussion on that, um, uh, I, I don’t see it as a worsening the traffic
congestion, I don’t think there’s very much congestion on the, the little road that leads into the rock quarry. Um,
obviously one of the areas that we can’t determine at this point is whether or not it meets applicable federal and state
local laws cause it think that permit’s still out. But, uh, that, that certainly is a condition on meeting the general, uh,
site standards. Uh, it’s involvement in the Comprehensive County Land Use Plan, um, uh, I, as old as that mine is it
was probably already, already there before the current Comprehensive Land Use Plan was written. Um, and, uh, I
think Bill would tell us that the, we probably don’t a thoroughfare plan through there at the moment. No pun
mtended, but um, uh, the other areas that are list down there, uh, you can take a look at that, and. I just see if, ub, if
there’s any of those specific site standards that, uh, the Board feels is not being met or, has been addressed such as
the, um, issuance of the permit. If there, if there’s anything in there you sce that needs additional discussion.”

Commissioner Baldwin - “If we have a mine, this is a question for the County Attorney, if we have a mine that
locates, is it possible to locate a quarry today in a Henderson County Open Use District?”

Angela Beeker - “Is it possible?”

Comxﬁissioner Baldwin - “Yes. To locate a new one?”

Angela Beeker - “Assuming the standards could be met. A new one would have to meet all the standards.”
Commissioner Baldwin - “Okay.”

Angela Beeker - “Um, so, you’d have to calculate the, d, you know a sparse area of the county, maybe a densely
population area of the county probably not.”

Commissioner Baldwin - “Right.”
Angela Beeker - “Because of the residential.”

Commissioner Baldwin - “But if it had a large enough tract it, it, it could, it would have to meet the 500 foot
buffer.”

Angela Beeker - “It would and it would have to meet all, all of those smndards Yes sir.”

Commissioner Baldwin - “And if they wanted to come back 5 years from now if it went in today, and they wanted
to move into this 500 foot buffer, they would not be allowed to do so.” .

Angela Beeker - “That’s correct unless the Board granted a specific variance.”
Commissioner Baldwin - “But if it’s existing, it’s pre-existing, um

Angela Beeker - “They wouldn’t be protected by that language that says they only have to meet that standard to the
extent possible. The buffer right now, um, the, they get a little bit of a break because they were pre-existing. And the
language says if you were pre-existing you only have to meet those standards to the extent possible. And so that’s
the pro, additional protection that they have that a new one would not have. If a new one wanted to be able to
encroach in that 500 foot buffer, they would have to meet all the standards for a variance which I want to point the
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Board to anyway in your book to review those standards for variance, cause you’re going to have to be able to make
findings”

Comumissioner Baldwin - “Findings on those.”
Angela Beeker - “that would support the granting of that variance as well as this variance.” "

Commissioner Baldwin - “But, a, a new use if it goes, if it goes in could not become a non-conforming use without
violating the 500 foot buffer.”

Angela Beeker - “That’s correct.”

Commissioner Baldwin - “But if there’s a, but if there’s a pre-€. isting use, and let’s say it’s 400 feet from the
property line then it can increase the degree of non-conformity, by moving into that”

Angela Beeker - “If the Board determines that meeting that is not possible. Yes. 1, I, enough, it’s your discretion,
nothing says you have to allow them to increase the nonconformity however the language does say they don’t have

to meet it if it's not possible to meet it. So, in my opinion this one, it’s not possible for them to meet it so. Butit’s
your, it’s your discretion. I mean, has a little bit of a difference there I think, the, it, it’s the Boards discretion.”

" Chairman Hawkins - “Well let me just, T guess kinda finish the thought cause we’re Jooking at two things here. One
you’re looking at, uh, granting 2 special use permit and then as 3,3 separate question you’re looking at variances.
And T just went through, uh, the, uh, items that were listed for the special use permit. Those, uh, ub, through G, uh, I
don’t have a page numbert here but they’re under 200-56, special use, dash 56, special uses. Those are the general
site standards and, uh, 1,1 think that, uh, most of these aside from the one we pointed out as far as the, ub,
establishment requiring 2 special permit shall be located ot developed in such a manner as to comply with all
applicable federal, state, and local laws, rules and regulations. That’s the one area that we hadn’t got the information
back on as far as the, uh, mining permit, uh, that I, I assume the state’s working on at this time. Are there any of-
those other items listed there that you don’t feel is, uh, has been demonstrated as, uh, meeting the general site
standards? If not it would seem it would be incumbent on the Board then to, ub, uh, having, having met the

requirements of the or ce to, uh, to as, I think Commissioner Moyer indicated favorably, uh, respond to the
request for the special use permit.”

Angela Beeker - “Mr. Chairman there are also some standards that relevant to the special use under 200-70, under
powers and duties of the Board of Commissioners, um, A-6, and then little 2 through f, um, if you flip over justa
couple pages past, one page past where you were reading, 200-70, and look down at the bottom number 6, before 2
special use permit is issued you have to ‘make the findings with regard to what’s on the next page. So, I just didn’t
know if you want to look through those to see if there are any of those also.”

Chairman Hawkins - “Do 1 think basic, uh, if 'm at the same place you are if, uh, if at any time after the permit has
been issued the finds the conditions imposed, those, are those the ones youw'’re looking at.”

Angela Beeker - “Um, I was referring to, it says before any use permit is issued theéBoard shall make written
findings certifying compliance with these specific rules governing the individuals special use and that satisfacture,
satisfactory provision and arrangement has been made conceming the following where applicable, a is satisfactory
ingress and egress, b is off street parking where required, ¢ is utilities if, you know, t0 the extent these are
applicable, buffering, d, buffering with reference to type, location and dimensions. E, playgxounds, open spaces,

yards, access Ways and pedestrian ways and f, building and structures with reference to Jocation, size and use.”

Chairman Hawkins - “Does any Board imember see any of those that are applicable, ub. That, uh, that satisfactory
provisions have not been made concerning those? Certainly the ingress and egress problem that, that you raised a
question on as far as locking of the gate 1 think is a different, uh, issue than what we deal with, you know in.here,
uh, uh, I think it’s 2 valid point but I’m not sure it’s a, part of this, uh, of this dialogue here. Ub, parking is, 15 non-
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applicable, nor utilities. Uh, playgrounds, uh, I don’t think there’s any other buildings and structures up through
there. Any, any other thoughts or comments on that particular section?”

Commissioner Baldwin - “How do we, uh, how do we feel about the buffering with, uh, with, uh, respect to location
and dimensions.”

it

Chairman Hawkins - “Okay, you wanna have some discussion on that particular aspect, Item D.”

Commissioner Baldwin - “I think so.”
Chairman Hawkins - “Okay.”

Commissioner Baldwin - “Um, again I feel like we’re just mcreasmg the degree of non-conformity. They don’t
meet the buffering standards now, and by granting this permit, we’re, uh, we’re reducing the buffer even further and
eroding the standards that we’re already set.”

Chairman Hawkins - “Well I, I think that’s a, a valid point I, I think as, as, uh, Mr. Lapsley pointed out if the, if the
piece of land, uh, or that we’re looking at is just the width of the buffer or smaller, uh, what you say is certainly
germaine. But under the, um, the variance here, uh, the next paragraph down there seven then you start talking
about can you secure reasonable return or make a reasonable use of your property. If it’s imperative that you have
the, these additional places for waste material then, um, then you’re gonna preclude the u, the further use of the
property up there as, as a mining operation.” '

Commissioner Baldwin - “Well I guess that’s a, a question I, we closed the hearing as far as the questions and

answers go but I think that’s one question I would like to, to see if the Board would be willing to ask Mr. Lapsley as .
far as expanding the site is it absolutely imperative to the operation itself that if, the permit, permit is not granted the
operation cannot continue?”

Chairman Hawkins - “We haven’t closed the hearing so I think Mr. Lapsley can still respond to that.”

William Lapsley - “Well L, I, I guess, if I understand your question, what would be the condition if this special use
permit, for this expanded area was not granted. U, if that was the case and he was not allowed to, to move his
sediment basin it would have to stay where it is, and, uh, would seem to me that he would have to truck off, uh, the
material that’s waste material cause there’s not, there’s no room to mound it up within that existing permitted area.
Uh....there’s this, this area’s, is currently within the permitted area by the state, that has a sediment basin and has the
spoil area for his waste material. So if, if he cannot change and move as we applied, the sediment basin would still
have to stay. I mean the state mining permit would require that. And so he would have to try and start mounding up
the material here but that would eliminate his current parking area and where his truck turns around to load the
materials so it would seem to me that, that he would be forced to take that spoil material and either try and find a
way to, to pack it back into the hillside or truck it off, and ], to, to me if he wants to continue his mine operation he
can’t, he can’t put it up against the rock face where he’s getting the materials so it would seem to me he would have
to truck it off. And I, you know, I don’t know whether that would add probably two or three maybe more trucks a
day, I don’t think it would add any 500 but” -

Commissioner Baldyvin -“So.”

William Lapsley - “certainly add, he’d have to truck it to another site somewhere off site to dispose of it unless he
was able to negotiate with the neighbor, Mr. Anderson or somebody else to, to deposit the material there.”

Commissioner Baldwin - “So it could be that, that if we don’t go with the permit, then we may be increasing, uh,
truck traffic.”

William Lapsley - “I...I don’t, I think so, I think”
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Commissioner Baldwin - «As a result because he’s gonna truck it off site.”

‘William Lapsley - “He would have to...mining operation the way I, T would see it. Now how far, it might, he may
not as I say he may, he may be able to, as I would understand the state mining permit once you take it outside of this
permitted mining area it’s not a mining issue anymore. Now it’s just a” :

i

Commissioner Baldwin SElL” -

* William Lapsley - “a problem he has to deal with if he disturbs more an acte. Where he puts it he’s gotta have an
erosion permit and all those sorts of ... so hie, it may be possible that he negotiates something with a neighbor, and
e didn’t get the trucks out on Hoopers Creek Road but it, if the neighbors didn’t want him to put it there, then he
would have to increase his traffic onto Hoopers Creek Road.”

Angela Beeker - “Mr. Chairman under that general standard, um, I think the Board needs to look at the buffer that is
proposed and determine if that under that general standard that is adequate, taking into consideration the, um,
topography and the distance from, of the buffer. So, on one of the expansion areas there’s 120 feet of buffer left,
and on the other side the smallest looks like 110 feet of buffer left, so under that general standard now you would
need to determine whether you feel like what is left is an adequate buffer regardless of that 500 foot standard. It’s,
it’s a different consideration under that general standard.” o ‘

Chairman Hawkins - “Any, any thoughts on, uh, on that particular issue as far as, uh, the adequacy ‘of the remaining
buffer? Any, any”

Commissioner Baldwin - “So we’re gonna have to make a finding if we’re gonna chew into the 500 that what is left
is adequate.”

Angela Beeker - «[ will have to when I draw the order”
Commissioner Baldwin - «Based on specific reasons.”

Angela Becker - “correct. I will have to make a finding that the buffer that is left is adequate, is sat, satisfactory,
buffering with reference to type, location and dimensions. Under that general standard that’s”

. Commissioner Baldwin - “So if we’re gonna grant this permit we’re gonna have to make a finding that the buffer
that’s left is adequate.” .

Angela Beeker - “That’s correct.”
Commissioner Baldwin - “In this case, in this case.” _. '

.Angela Beeker - “In this case. That’s correct. And, there really aren’t a whole lot of standards to guide you as to
whether it's adequate or not. It’s up to your discretion.” - :

-
Chairman Hawkins - “Because 1, 1 think that the essence of this is that you know, you’re really what you're looking
at for the adequacy of the buffer is the adequacy around a sediment pond and 3, and a fill area. You know rather that

the, further up on the, uh, quarry because it’s back in the area that’s already non-conforming. Is that. Any other
discussion, the Board ready to vote on this? You want more data, you want. Bill, do you have any thoughts?”

Commissioner Moyer - “I, with respect to the buffering issue the way I would phrase it is that under, under the
circumstances in this case, not necessarily that it’s adequate, ‘but that satisfactory provision has been arranged based
on what they’ve started with and based on the expansion that’s occurring. That’s what 'd be willing to say with
respect to the buffering. And I’d be willing, uh, I’d be willing to move, you wanna move, motion now or do you

want to go out of the public hearing?”
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Chairman Hawkins - “Well, let me see if everybody’s got all the discussion done they want. Do we need to move
out of public hearing before we vote on it?”

Angela Beeker - “Once you move out you can’t ask any more questions. You can still...discuss it, but, but you just
can’t take in anymore information.”

1

Karen Smith - “Um, I wondered if they should take action before they discuss the variance. Or if they should.”

Angela Beeker - “Right. I was gonna say the same thing but they’re just talking about whether to close the hearing
or not.”

Chairman Hawkins - “Then I move we go out of public hearing then. All those in favor of that motion say aye.”
Commissioner Baldwin - “I, I didn’t hear the motion I was trying to secure this chair.”

Chairman Hawkins - “Do you, equipment problems?” |

Commissioner Baldwin - “Yes sir I did.”

Chairman Hawkins - “Uh, it was just move to go out of public hearing so we won’t hear any more questions and.”
Commissioner Baldwin - “Okay.” |

Chairman Hawkins - “All those in favor of that motion say aye.”
“Aye” in unison. ©

Commissioner Moyer made a motion to approve the special use permit and deal with the
variance separately. Commissioner Baldwin clarified that the fencing is a separate issue. All
voted in favor and the motion carried. Chairman Hawkins directed staff to bring that back as a
finding. ' ’

With respect to the variance and the fencing, Commissioner Moyer stated he would prefer to see
the at risk part of the operation fenced. He did state that he realized such a request went beyond
the Board’s authority, and that it would have to be to the petitioner’s agreement. There followed
discussion on what the Board could do to facilitate fencing areas other than the area within the
Board’s jurisdiction. Karen Smith reminded the Board of the findings that have to be made to
grant a variance. A compromise would have to be tied to those findings.

Following additional discussion, it was the consensus of the Board to haxgz sthffwofk on some
additional options for the Board, and bring those options back at the next meeting.

IMPORTANT DATES

Chairman Hawkins reminded the Board of some dates that the Board came up with at their
retreat. He stated that there would be a presentation on Outcome Based Budgeting on February
3". The Regional Water Agreement will be revisited at the Board’s March 3™ meeting. The
Human Services Building will appear on the agenda for February 3. On February 19™ the Board
will have a presentation on facility needs for the Animal Control Ordinance.
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Animal Shelter
Historic Courthouse (at least set aside a quarter million dollars this year)

Mr. Nicholson informed the Board that staff will present a Capital Improvement Plan as part of the
budget this year. He mentioned EMS, the main station as well as the satellite station planned for
Upward Road. Library branches have been on the table for several years now.

They also directed Mr. Nicholson not to appropnatc fund balance. We are currently at the 10.5 cent

range. LGC suggests a minimum of 8% fund balance. The Board discussed the Incorporation of
Mills River. :

David Nicholson suggested that we plan to take the monies from the sales tax and use them for one-
time issues, maybe a one time capital project like the animal shelter. Or it may be needed to replace
fund balance if Mills River doesn’t incorporate until July 2004.

Sales Tax Distribution

Within the units of local governments, county government can choose annually the distribution
method for sales tax. The two options are by population and by Ad Valorem Tax Levy. Should the
Board wish to change the method, we must notify the NC Department of Revenue by April. Mr.
Nicholson had prepared a spreadsheet with information concerning the alternatives. There was also
some discussion of the tax effect due to the possible incorporation of Mills River.

Mr. Nicholson reviewed briefly a couple of examples that had been prepared concerning the options
for sales tax distribution. Partly because this is a reappraisal year, it was the consensus of the Board
to wait until next year to think about going to ad valorem tax distribution.

Motor Vehicle Valuations

At a previous meeting, the Board discussed information on the effect of a possible change to the
motor vehicle valuation. Currently, Henderson County uses the high value (decision was made by
. former Tax Assessors). The vast majority of North Carolina Counties use the standard valuation.
“Mr. Nicholson had prepared some information for the Board concerning the different options.

Following discussion, Chairman Hawkins made the motion to go to the standard rate from the high

rate on motor vehicle valuation, effective July 2003. A vote was taken and the motion passed four
to one with Commissioner Baldwin voting nay. -

Chairman Hawkins reminded those present that Ms. Becker was absent and she had prepared this
order but he also made everyone aware that when the State permitted the extension to the quarry it
changed the amount of area included. It was Ms. Beeker’s advice that the Board postpone this 1ssue
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to an upcoming meeting to open up the hearing again and get the actual boundary size that the State
has permitted and include that as part of the deliberatons. '

1

No action was taken. This item was rolled.

-Chairman Hawkins also suggested that this item be rolled, partly due to the fact that Ms. Beeker was
absent from the meeting. We will still have a public hearing. Commissioner Moyer felt that there

were some major problems with the proposed ordinance and he felt that the Board needed to
reconsider this issue. '

Chairman Hawkins referenced some laws that are already on the books. The Board will reconsider
this issue at a later date. ‘ _

BLUE RIDGE COMMUNITY COLLEGE PROPERTY - add-on by Commissioner Moyer

- Commissioner Moyer stated that he would like to get some more information for the Board on the
piece of property in question. He and Commissioner Messer went out and looked at the property.
Mr. Moyer felt that the Board should get an impartial person to do a site plan of what it would cost
for site preparation and what the footprint of the building (80,000 sq. ft.) could be put on that site.
The Board was in agreement to get more information on this piece of property.

STATE PRISON - add-on by Commissioner Messer

‘Commissioner Messer stated that it was brought to his attention in the last few days of some talk
about locating a prison in either Henderson, Haywood, or Transylvania county. He would like to
see this Board discuss the impact it would have on Henderson County, the pros and the cons.

Chairman Hawkins stated that to his knowledge the County had not been contacted yet by the
‘Bureau of Prisons with an inquiry as to whether or not we want it in our county. The Commissioners
had received a forwarded e-mail from Representative Justus that posed the question. Apparently
they are looking for 100 - 150 acres of land to be donated for the site. Chairman Hawkins had asked
Scott Hamilton of the Chamber of Commerce, our economic guruy, to look around and there has been
some search for that amount of land to fit the requirements they were asking for. They also
requested that the land be close to a major road with sewer and gas. There are advantages to having

that workforce for our citizens but there is no guarantee that the workforce would come out of our
county. '

Commissioner Young asked that Mr. Nicholson check with the County Manager in McDowell
County because they have a prison that’s been in operation there for 10-15 years which is a 2,000
bed prison. Property in McDowell County is probably worth $15,000 an acre and its probably

- $50,000 an acre in Henderson County. It would be interesting though to know what the prison has
done for McDowell County as far as revenue increased, jobs, etc.
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Chairman Hawkins referenced a memo to the Board from Angela Becker conceming this issue. He

‘asked Ms. Beeker to address this.

=

Angela Beeker reminded the Board that on January 15 they held a quas?i—judicial proceeding to
consider the request of Hoopers Creek Quarry, LLC, to expand the Hoopers Creek Quarry. The
Board was also requested to grant a variance on the fencing requirements associated with the Special
Use Permit. At that time, the Board voted to grant the special use permit, but to hold open the
question of the variance. The draft order previously prepared to grant the special use permit was
presented for the Board’s information.

‘Subsequent to the January 15 proceeding, the applicant notified the Planning Department that the

expansion area was going to be 1.07 acres, rather than 0.72 acres. For this reason the Board rolled

Attachment 5

Page 15
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consideration of the order on the special use permit to this meeting so that the hearing could be
reopened to consider the increase in size of the expansion area.

Ms. Beeker stated that all parties had been notified of today’s proceeding. 5

Ms. Beeker stated that we have been contacted by a number of property owners who received a
mailed notice of the original proceeding who now wish to come forward and be parties to the
proceeding. It was her recommendation that if the Board wishes to reopen the hearing just to
consider the additional acreage that the Board not allow additional persons to become parties. If the
Board wishes to allow other people to become full participating parties they would need to start the
proceeding over and renotify everyone so everyone would have the same chance to come forward
again and bé a party to the proceeding. Her recommendation to the Board was to simply reopen the
proceeding with the parties that came forward originally. Those parties could produce witnesses as
part of their presentation to the Board but the witnesses would not be full participants and wouldn’t
get to cross examine each other or make closing statements. They would simply be allowed to
present their evidence to the Board. She also recommended that the Board limit the proceeding to
just the additional acreage. The Board had already heard testimony and made a decision on the 0.72

acre piece.
Following discussion it was the consensus of the Board to reopen the same hearing, not to go back
all the way to the beginning. 4 :

Chairman Hawkins made the motion to reopen the quasi-judicial proceeding to include all the
 original parties to the proceeding and any witnesses they wish to call and with the limited scope of
the 1/3 of an acre. ‘All voted in favor and the motion carried.

Chairman Hawkins - “In that case I guess the uh first folks we’ll hear from is Mr. Lapsley and I can
ask the question.” : ,

Bill Lapsley - “Mr. Chairman, members of the Board, thank you very much for the opportunity to
speak tonight. I think it would be very helpful to - to briefly explain how we got into this dilemma,
’ll call it that. ‘The - on behalf of the applicant, Hoopers Creek Quarry LLC, the State of North
Carolina regulations required as I have stated in front of this Board and the County Planning Board
required that the applicant when he changed anything at his mining opegation had to submit an
application for a modification of his mining permit. That’s what the regulations require. In order
-~ to submit that application there are a number of things that were documents to be included with the
application. Uh and the principal one was a proposed plan for modifying the boundary of the permit.
Well that plan uh, at the request of the applicant I prepared for him based on my knowledge, one of
what the applicant wanted to do which again I’ve explained to the Planning Board and to this Board
and one that I believe met the requirements of the State of North Carolina in reviewing the
application and in addition not only did we have to do a plan but we had to notify - the applicant had

 to niotify by certified mail all of thie adjacent property owners and send thein a copy of the plan. All

of those notices including the return receipts requested had to be submitted to the State before they
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would even look at the application so I think you can see the immediate flaw is that if the State in
its wisdom decides to change the plan at all uh then the whole process can be disrupted. But we
proceeded and submitted the plan which we believed met the conditions required by the State, we
notified all the property owners, uh we uh got our return receipt requested, sentthem all to the State,
uh and it was at that point that under the Open Use regulations that the Board has passed we were
notified by the Planning Department that this required, if I recall, special use permit uh in order to -
to uh for the applicant to proceed under county regulations so now we - we’re in a two step process.
We have the state to deal with and we have the county - to meet the county’s requirements. As we
started the county review process uh back in - uh in early November uh this Board uh took the
application, remanded it back to the Planning Board for review which the Planning Board did in
December and at the December Planning Board Member on behalf of the applicant I presented the
plan as it was submitted to the State ‘cause that was my understanding of what would be approved.
Shortly before that meeting, about a week before I received a phone call from the State Review Staff
in Raleigh indicating they had some questions about the plan and that they may want to make
requests for revisions to the plan and I told them that we were going through this process and that
I was concerned that if they made any substantive changes that it might negate what we were going
through in the county under the zoning ordinance. They indicated they wanted to make some
changes and among the changes was which I reported to the Planning Board - when we went through
the process with that Board - that the State had requested that we relocate a proposed sediment basin
from the top of the fill area, where it exists today and which was approved in 1993 - from the top of
the fill area to the bottom of the fill area and they indicated to me that that was imperative in their
opinion, that that be done. Uh my question to them was well if we do that uh will be affect the area
that the mining permit indicates is dedicated for the waste material from the mine - no that would
be the same, so I said OK uh let me submit another plan and - and let’s address your concerns. In
the meantime the plan was going through the Planning Board and I pointed out to the Planning
Board that it may be changed and the sediment basin protecting the site may in fact move to the
bottom of the hill and that I was in the process of - of resubmitting and negotiating with the State
to get it approved. Uh in early January, the 10" as a matter of fact I submitted that revised plan to
the State uh and what I believed would be approved by the State. This Board met on the 15® of
January uh and at that time I knew as I reported to the Board at the eventual public hearing that there
was a revised plan in to the State. It did not increase the area that was to be designated for waste
material uh but it in fact did increase the overall area that the State considers inside the permit
boundary by this .35 acres plus or minus and uh I submitted the revised plan to the State not
knowing whether that plan would receive approval from the State. We held the public hearing with
this Board in February and uh to the best of my knowledge uh the plan wis going to be approved
but I had no indication verbal or written that the plan would be approved uh and as County Attorney
mentioned uh I did state that - that the area had not substan- increased uh and I stand corrected uh
in my mind it was the area for the waste material, it was not the area including the sediment basin
which the State required at the foot of the - the fill area. Uh it was at that point after the public
hearing uh and discussions with Staff that uh I realized that - that maybe this was an issue uh and
I discussed it with - with Staff and uh they suggested that we reopen this hearing which is fine with
the applicant and as a matter of fact uh in the last week uh we were notified - I was notified verbally
by the State that the plan would be approved as - as the revised plan as I submitted. I was also
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informed today uh about five or six hours ago by the State Staff that because it was a change from
the plan that was submitted uh with the original application the changes at the State’s request, that
they were going to require the applicant to send out the revised plan by certified mail to all the
neighbors again to solicit any comments uh prior to their final decision issuing a permit. So that’s
the sequence of events that have transpired uh I understand from your procedure that the app - only
the people that participated in the hearing uh at least at the moment can participate. Mr. Grimes, the
applicant is here tonight if you have any questions of him. But that’s the sequence of events uh I
certainly don’t want to leave the impression at all that - that I or the applicant deceived this Board
or the public:in any way. We did not do that. We submitted what we believed would be an approved
plan, we finally have received verbal approval that the plan’s gonna be approved uh and the
applicant just - just wants to proceed as we have demonstrated to this Board and the Planning Board
previously and I’ll be glad to answer any questions about the application that you may have.”

Chairman Hawkins - “Mr. Lapsley on - you said that you submitted a uh - on Januéry the 10® a plan.
Is that the plan that finally was approved?” '

Bill Lapsley - “Yes sir.”

Chairman Hawkins - “And so that’s the one that we’re seeing now that actually has the expanded
area on it?”

Bill Lapsley - “Yes sir that’s correct, yes.”

Chairman Hawkins - “And it was your - it was your understanding that when we were talking 'about
the expanded area we’re talking about just the sediment area, not the whole mining”

Bill Lapsley - “When - when we sent - submitted the revised plan uh and we - the State directed us
in writing to move the sediment basin to the toe of the fill area my question to the State at that time
was if I move it to the toe of the fill area as depicted in the plan and you take a slope back up we
would gain nothing - we uh - there would be no need to - to file the application because the applicant
would not gain uh the space that he had requested and the State’s comment was fine keep the area
that you plan to fill the same and put the sediment basin-at the toe of the fill and that’s what

generated the .35 acre additional area uh”

=
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- Chairman Hawkins - “And that was on the plan that you submitted back on the 10% of J anuary?”

Bill Lapsley - “Yes but I did not know whether that would be approved and - and the fact is that even
today I have nothing in writing from the State indjcating that the plan will be approved. I just have
a verbal indication from the Staff in Raleigh that - that they will approve it but now they have
decided not to issue the letter until we proceed again with the notification by certified mail and - and
I guess from my perspective that’s the flaw in the process. They - they make us not- send out a
- notice with a plan that we don’t know is going to be approved and if it’s changed at all in effect

you’ve changed the condition and so”
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Chairman Hawkins - “So currently uh the State’s gonna require you to renotify everyone which”

Bill Lapsley - “That’s right” '
%

Chairman Hawkins - “Where does that leave us then, have we got to wait until that notification
occurs or’

Commissioner Messer - “Did they give you any indication of the time frame Mr. Lapsley?”

Bill Lapsley - “Well my - well they told me to do it immediately and uh I believe uh the waiting
period is 30 days from - from the date that we mail it out retum receipt requested so if that happens
'you know this week then 30 days from now they will see if they obtain any additional comments
uh and then they will make a decision to either adjust the plan or accept it as its submitted.”

Chairman Hawkins - “So your response - the letters that - that you’re sending out now gdes back to
the State for comments. The ones that the State directed you to send out?”

Bill Lapsley - “The State has directed uh the applicant to send the revised plan that verbally they’ve
indicated to me would be approved - they have directed me as the applicant’s agent to send that plan
registered mail return receipt requested to everyone of the neighbors to make sure that they all are
aware of the revised plan. Uh and so we” '

Chairman Hawkins - “So that could affect any action this Board took tonight, we’d be back in the
same, almost in the same predicament we were before.” v

Bill Lapsley - “I - I guess it’s conceivable that we - we could go through this process and - and if the
neighbors convinced the State to revise the plan uh then we could be back here with another revision
that the State has requested us to do and it’s a - it’s a catch 22. We - we’re just”

Chairman Hawkins - “That- that bothers me more than the other aspect of it. It may be that we need
to just close this thing out and reopen and crank back up. Once the State’s decided in their feeble

minds down there what the heck they’re gonna do. You know - I mean - because we - we’re playing
a - a catch 22 game. We’re doing our hearings and uh”

Commissioner Moyer - “Grady, I move we just hold the hearing open untilBill gets official notice
from the State approving the plan” ,

Chairman Hawkins - “Are we able to do that?”
Ms. Beeker indicated by a nod of her head in the affirmative.

Chairman Hawkins - “All those in favor of that motion say aye.”
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“Aye” in unison.
Chairman Hawkins - “We’re gonna hold the hearing open.”

Recess :
Chairman Hawkins called a technical recess to change videotapes.

the Human Services Building. The Board asked the County Manager to get a letter from Blue Ridge
Community College which had been received and included for the Board’s review. The letter is
from Joe Spearman, Chairman of the Board of Trustees of BRCC offering the property to the
County. One thing was a little ambiguous - discussion of the classroom space associated with the
project. Mr. Nicholson stated that in the original design of the Human Services Building and the
renovation of the Carolina Apparel Building there were two classrooms designed as part of that as
well as a number of conference rooms. . _

Mr. Nicholson had gotten Bill apsley to go out to the site and to come up with a lay-out suggestion.

Mr. Nicholson addressed cost and financial information with three construction alternatives for the
Human Services Building (80,000 sq. ft. building):

. Prefab building (metal building with masonary or stucco on one side only)

approx. $73.00 sq. fi. . ‘
. Prefab tilt-up construction building (steel framed building with pre-fab concrete panels like

were used on the exterior of the new courthouse) .
approx. $76.00sq. ft. - '
. Conventional masonary construction (steel framed building with masonary exterior)

approx. $80.00 sq. ft.

Following much discussion, direction to staff was to prepare to put the Carolina Apparel Building
out to sell and get some good numbers on the BRCC land, We need to clarify with BRCC about the

classroom space they had mentioned.
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Planning Board Recommendation for SP-02-01 January 15, 2003
MEMORANDUM
To: Henderson County Board of Commissioners
From: Daniel B. Gurley, III, Zoning Administrator
Karen C. Smith, Planning Director
Date: January 15, 2003
Subject: - Planning Board Recommendation and Staff Comment on

Application for a Special Use Permit for an Expansion to a
Pre-Existing Mining and Extraction Operation — Application
#SP-02-01 by Junius Grimes

Attachment(s): 1. Draft minutes from December 17, 2002 Planning Board
Meeting
2. Request for Board Action (Planning Board Meeting
12/17/02)

At its December 17, 2002 meeting, the Henderson County Planning Board reviewed the
Special Use Permit application submitted by Junius Grimes (the applicant), represented
by William Lapsley (the agent) to expand an existing mining and extraction operation by
relocating a sedimentation basin and expanding a waste fill area. The applicant is also
applying for a variance from the fencing requirement of the Henderson County Zoning
Ordinance.

The Planning Board members voted unanimously (5 to 0) to send the Board of
Commissioners a favorable recommendation on application SP-02-01 for the expansion
to an existing mining and extraction operation provided that certain conditions were
satisfied. The conditions were as follows:

1. Fencing. The applicant has applied for a variance to receive relief from this
requirement. If the variance request is not approved the applicant would need
to install fencing as defined in the Henderson County Zoning Ordinance.( per
§200-38.2.C)

2. Compliance with all Federal, State, and Local Laws. The applicant should
obtain approval of the amendments to his State application before the
initiation of construction of the sediment basin (per §200-56.D(1)(d))

3. Amendment to Application Site Plan. The applicant should provide a copy of
the amended site plan to the Board of Commissioners. The applicant’s agent
indicated to the Planning Board that the State is requiring an amendment to
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Planning Board Recommendation for SP-02-01 January 15, 2003

the applicant’s site plan including changing the location of the sediment basin
due to the dam requirements (per §200-38.3.B.(3))

The draft minutes from the December 17, 2002 are attached for reference.

Staff Comments

Included with this packet is a copy of the Request for Board Action submitted by
Henderson County Planning Staff to the Planning Board at its December 17,2002
meeting. Staff comment was deliberated by the Planning Board and incorporated into
its recommendation.

With the satisfaction by the applicant of the condition regarding fencing the Board should
be able to find that the Special Use Permit as proposed will not adversely affect the health
or safety of persons residing or working in the neighborhood and will not be detrimental
to the public welfare or injurious to property or public improvements in the
neighborhood.
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North Carolina Department of Environment and Natural Resources
Division of Land Resources

James D. Simons, P.G., P.E. Land Quality Section Michael F. Easley, Governor
Director and State Geologist : William G. Ross Jr., Secretary

March 29, 2004

Mr. Junius D. Grimes

J. R. Stone Sales, Inc.

P.O. Box 7147

Asheville, North Carolina 28802

RE: Permit No. 45-12
Hoopers Creek Quarry
Henderson County
French Broad River Basin

Dear Mr. Grimes:

Your recent request to have the above referenced mining permit modified has been
approved. The modification is to increase the permitted acreage to 34.52 acres and the
affected acreage at this site to 8.47 acres as indicated on the Site Development Plan dated
April 2002 and received by the Land Quality Section on January 13, 2003 and the
supplemental information dated January 10, 2003, August 12, 2003, October 23, 2003,
January 20, 2004, and March 18, 2004. The modificafion includes slight expansion of the pit
area, addition of the entire access road to the permit, realignment of said road and redesign of
the waste and sediment and erosion control plan. A copy of the modified permit is enclosed.

The conditions in the modified permit were based primarily upon the initial application.
Modifications were made as indicated by the modification request and as required to insure
compliance with The Mining Act of 1971. The expiration date, mine name and permit number
shall remain the same as before the modification. | would like to draw your particular attention
to the following conditions where minor additions or changes were made: Operating Condition
Nos. 1B, 2A, 3C, 4B, 4D-H, 6C, 8A-J, 10B, 12A-D and 14 and Reclamation Condition No. 3.

The issuance of a mining permit and/or any modification to it does not supersede local
zoning regulations. The responsibility of compliance with any applicable zoning regulations
lies with you.

As a reminder, your permitted acreage at this site is 34.52 acres-and the amount of
land you are approved to disturb is 8.47 acres.

Please be aware that Mining Permit No. 45-12 expires July 6, 2005. In order to _
continue mining operations at this site after July 6, 2005, a renewal request must be submitted
to this office and the permit renewal issued by this office prior to said date.

1612 Mail Service Center, Raleigh, North Carolina 27699-1612 » 919-733-4574 | FAX: 919-733-2876
512 North Salisbury Street, Raleigh, North Carolina, 27604

An Equal Opportunity \ Affirmative Action Employer - 50% Recycled \ 10% Post Consumer Paper
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Mr. Grimes
Page Two

Please review the modified permit and contact Ms. Judy Wehner, Assistant Mining
Specialist, at (919) 733-4574 should you have any questions concerning this matter.

Sincerely,

| et o

loyd' R. Williams, PG, CPG, CPESC
State Mining Specialist
Land Quality Section -

FRW/jw

Enclosures

cc:  Mr. Carson Fisher, PE, Regional Engineer
Ms. Shannon Deaton - WRC, w/enclosures
Mr. Bradley Bennett - DWQ, w/enclosure

Mr. William Gerringer-Mine and Quarry Bureau, w/o enclosure
File
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AND NATURAL RESOURCES
DIVISION OF LAND RESOURCES

LAND QUALITY SECTION

PERMIT
for the operation of a mining activity

In accordance with the provisions of G.S. 74-46 through 68, "The Mining
Act of 1971," Mining Permit Rule 15A NCAC 5 B, and other applicable

laws, rules and regulations
Permission is hereby granted to:
J. R. Stone Sales, Inc.
Hoopers Creek Quarry
Henderson County - Permit No. 45-12
for the operation of ’a
Dimension étone Quarry

which shall provide that the usefulness, productivity and scenic valugs of
all lands and waters affected by this mining operation will receive the

greatest practical degree of protection and restoration.

11

MINING PERMIT EXPIRATION DATE: July 6, 2005
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In accordance with the application for this mining permit, which is hereby appro_ve,d!‘s by the
Department of Environment and Natural Resources hereinafter.refefredtoasthe epartment,
and in conformity with the approved Reclamation Plan attached to and incorporated as part of
this permit, provisions must be made for the protection of the surrounding environment and for
reclamation of the land and water affected by the permitted mining operation. This permit is
expressly conditioned upon compliance with all the requirements of the approved Reclamation
Plan. However, completed performance of the approved Reclamation Plan is a separable
obligation, secured by the bond or other security on file with the Department, and may survive

the expiration, revocation or suspension of this permit.

Page 2

This permit is not transferable by the permittee with the following exception: If another
operator succeeds to the interest of the permittee in the permitted mining operation, by virtue
of a sale, lease, assignment or otherwise, the Department may release the permittee from the
duties imposed upon him by the conditions of his permit and by the Mining Act with reference
to the permitted operation, and transfer the permit to the successor operator, provided that
both operators have complied with the requirements of the Mining Act and that the successor
operator agrees to assume the duties of the permittee with reference to reclamation of the
affected land and posts a suitable bond or other security.

In the event that the Department determines that the permittee or permittee's successor is not
complying with the Reclamation Plan or other terms and conditions of this permit, or is failing
to achieve the purposes and requirements of the Mining Act, the Department may give the
operator written notice of its intent to modify, revoke or suspend the permit, or its intent to
modify the Reclamation Plan as incorporated in the permit. The operator shall have rightto a
hearing at a designated time and place on any proposed modification, revocation or
suspension by the Department. Alternatively and in addition to the above, the Department
may institute other enforcement procedures authorized by law.

Definitions

Wherever used or referred to in this permit, unless the context clearly indicates otherwise,
terms shall have the same meaning as supplied by the Mining Act, N.C.G.S. 74-49.

Modifications

March 29. 2004: This permit has been modified to increase the permitted acreage to 34.52
acres and the affected acreage at this site to 8.47 acres as indicated on the Site Development
Plan dated April 2002 and received by the Land Quality Section on January 13, 2003 and the
supplemental information dated January 10, 2003, August 12, 2003, Ottober 23, 2003,
January 20, 2004, and March 18, 2004. The modification includes slight expansion of the pit
area, addition of thé entire access road to the permit, realignment of said road and redesign of
the waste and sediment and erosion control plan.

Expiration Date

This permit shall be effective from the date of its issuance until July 6, 2005.
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Conditions

This Permit shall be subject to the provisions of the Mining Act, I\EICQ_SJA‘_-_Q_G_gL;s‘e&q and
to the following conditions and limitations: T

OPERATING CONDITIONS:

1. - Wastewater and Quarry Dewatering

A. Any wastewater processing or mine dewatering shall be in accordance with the
permitting requirements and rules promulgated by the N.C. Environmental
Management Commission.

B. Any storm water runoff from the affected areas at the site shall be in accordance
with any applicable permit requirements and regulations promulgated by the
Environmental Protection Agency and enforced by the N.C. Environmental
Management Commission. It shall be the permittee's responsibility to contact
the Water Quality Section, Division of Water Quality, to secure any necessary
storm water permits or other approval documents.

2. Air Quality and Dust Control

A. Any mining related process producing air contaminant emissions including
fugitive dust shall be subject to the requirements and rules promulgated by the
N.C. Environmental Management Commission and enforced by the Division of

Air Quality.

B. During quarry operation, water trucks or other means that may be necessary
shall be utilized to prevent dust from leaving the permitted area.

3. Buffer Zones

A. Any mining activity affecting waters of the State, waters of the U. S., or wetlands
shall be in accordance with the requirements and regulations promulgated and
enforced by the N. C. Environmental Management Commission. .

B. Sufficient buffer (minimum 50 foot undisturbed) shall be maintained between any
affected land and any adjoining waterway or wetland to prevent sedimentation of
that waterway or wetland from erosion of the affected land and to preserve the
integrity of the natural watercourse or wetland.

C. All buffer zones that are shown on the Site Development Plan dated April 2002
and received by the Land Quality Section on January 13, 2003, and on the Soil
Erosion and Sedimentation Control Plan dated December 2002 and last revised
March 18, 2004, shall remain undisturbed with the exception of the installation of
required sediment control measures and approved earthen berms.
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Sufficient buffer shall be maintained between any exca{@tlon and | any mlmn
permit boundary to prevent caving of adjacent property. -

\(Q - _-

Erosion and Sediment Control

A.

Adequate mechanical barriers including, but not limited to diversions, earthen
dikes, silt check dams, silt retarding structures, rip rap pits, or ditches shall be
provided in the initial stages of any land disturbance and maintained to prevent
sediment from discharging onto adjacent surface areas or into any lake, wetland
or natural watercourse in proximity to the affected land.

All erosion and sedimentation control measures shall be constructed and
maintained as per the Site Improvements Plan for J. R. Stone Sales, Inc. sheets
1 through 5, sealed on April 28, 1995 except where items listed below in
Operating Condition No. 4D supersede the prior approved erosion and sediment
control plan.

The sediment basin shall be inspected after each rainfall event, and shall be
cleaned out when the storage capacity becomes one half full of sediment.

All mining activities related to the slight expansion of the pit area, addition of the
entire access road to the permit, realignment of said road and redesign of the
waste and sediment and erosion control plan, including the installation and
maintenance of all erosion and sedimentation control measures, shall be
conducted as indicated on the Site Development Plan dated April 2002 and
received by the Land Quality Section on January 13, 2003, the Soil Erosion and
Sedimentation Control Plan dated December 2002, last revised March 18, 2004
and the supplemental information dated January 10, 2003, August 12, 2003,
October 23, 2003 and January 20, 2004 with the stipulation that a professional
engineer certify the construction of the sediment basin as having been built in
accordance with the approved plans and details.

An on-site pre-construction conference must be held between the design
engineer and Land Quality Section personnel of the Ashville Regional Office
prior to construction of the new basin embankment and realignment of the
access road.

Adequate and appropriate erosion and sediment control measures and/or
devices shall be utilized where necessary during reconstruction of the road
section to prevent sediment from leaving the disturbed areas.

Appropriate sediment control devices such as re-enforced silt fence with metal
posts and wire backing shall be temporarily installed during reconstruction of the
redesigned sediment basin and fill area. No disturbance shall occur within the
drainage way near the southeastern portion of the redesigned riser basin.
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H. An erosion and sediment control plan(s) shall be sulﬁ(mtted to the Department
for approval prior to any land disturbing activities notﬁﬁ@maieﬁmihmemd
erosion control plan or mine maps submitted with the approved application for a
mining permit and any approved revisions to it. Such areas include, but are not
limited to, expansion outside of the approved pit area, creek crossings, or
expansion of overburden or waste disposal areas.

Groundwater Protection

Groundwater monitoring wells shall be installed and monitored as deemed appropriate
by the Department.

Graded Slopes and Fills

A The angle for graded slopes and fills shall be no greater than the angle which
can be retained by vegetative cover or other adequate erosion control measure,
structure, or device. In any event, exposed slopes or any excavated channels,
the erosion of which may cause off-site damage because of siltation, shall be
planted or otherwise provided with groundcover, devices or structures sufficient
to restrain such erosion.

B. Overburden cut slopes along the perimeter of the quarry opening shall be graded
' to a minimum 2 horizontal to 1 vertical or flatter and shall be stabilized within 60
days of completion. Furthermore, a minimum ten (10) foot wide horizontal safety
bench shall be provided at the top of the rock and at the toe of any overburden
slope.

C. Waste rock piles shall not be constructed with steep, near vertical side slopes.

Side slopes shall be constructed in such a manner as to provide for a stable,
safe configuration for reclamation and conservation purposes.

Surface Drainage

The affected land shall be graded so as to prevent collection of pools of water that are,
or likely to become, noxious or foul. Necessary structures such as drainage ditches or
conduits shall be constructed or installed when required to prevent such conditions.
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Blasting A |

The operator shall monitor each blast with a selsmogréplﬂoﬁt_d ‘ata-distance
no farther than the closest off site regularly occupied structure not owned or
leased by the operator. A seismographic record including peak particle velocity, air
overpressure, and vibration frequency levels shall be kept for each blast (except as
provided under Sections B. and D. of this permit). The following blasting conditions shall
be observed by the mine operator to prevent hazard to persons and adjacent property

from surface blasting:

A.  Ground Vibration With Monitoring:

In all blasting operations, the maximum peak particle velocity of any component
of ground motion shall not exceed Figure 1 (below) at the immediate location of
any regularly occupied building outside of the permitted area such as a dwelling
house, church, school, or public, commerecial or institutional building.
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Figure 1 Altemative blasting level critena -
(Source modified from figure B-1. Bureau of Mines R18507)

1

B. Ground Vibration Without Monitoring:

In the event of seismograph malfunction or other condition which prevents
monitoring, blasting shall be conducted in accordance with the following

formulas:
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V = 160(Ds)"®

W = Maximum charge weight of explosives per delay period of 8.0 milliseconds
or more (pounds).

D = Distance from the blast site to the nearest inhabited building not owned or
leased by the mine operator (feet).

Ds = Scaled distance factor.

V = Peak Particle Velocity (inches per second).

The peak particle velocity of any component shall not exceed 1.0 inch per
second, for the purposes of this Section.

Air blast With Monitoring:

Air blast overpressure resulting from surface blasting shall not exceed 129
decibels linear (dBL) as measured at the immediate location of any regularly
occupied building not owned or leased by the operator outside of the permitted
area such as a dwelling house, church, school, or public, commercial or
institutional building, unless an alternate level based on the sensitivity of the
seismograph microphone as specified below is being used:

Lower Frequency Limit of Max Level,
Measuring System, in Hz in dBL

0.1 Hz or lower-flat response 134 peak
2.0 Hz or lower-flat response 133 peak
6.0 Hz or lower-flat response 129 peak

Air blast Without Monitoring:

In the event of seismograph malfunction or other condition which prevents
monitoring, blasting shall be conducted in accordance with the following
formulas:

U - 82 (D/W0.33)-1.2
To convert U (péi) to P (dBL):
P =20 x log (Ur2.9x10°%)

Confined Air blast/Overpressure (dBL)
for quarry situation:

A=P-35
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= Maximum charge weight of explosives per delay period of 8.0 mulhseoonds
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Distance from the blast site to the nearest inhabited building not owned or
leased by the mine operator (feet).
Unconfined air overpressure (decibels).
Air blast or air overpressure for typical quarry situations (decibels).
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The air blast/overpressure shall not exceed 129 decibels, for the purposes of this
Section.

Record Keeping:

The operator shall maintain records on each individual blast describing: the total
number of holes; pattern of holes and delay of intervals; depth and size of holes;
type and total pounds of explosives; maximum pounds per delay interval; amount
of stemming and burden for each hole; blast location; distance from blast to
closest offsite regularly occupied structure; and weather conditions at the time of
the blast. Records shall be maintained at the permittee's mine office and copies
shall be provided to the Department upon request.

Excessive Ground Vibration/Air blast Reporting:

If ground vibration or Air blast limits are exceeded, the operator will immediately
report the event with causes and corrective actions to the Department. Use of
explosives at the blast site that produced the excessive reading shall cease until
corrective actions approved by the Department are taken. However, blasting
may occur in other approved areas within the permitted boundary. Authorization
to blast at the blast site may be granted at the time of the verbal reporting of the
" high ground vibration or high air blast reading if the circumstances justify verbal
approval. Failure to report will constitute a permit violation.

Flyrock Prevention:

The operator shall take all reasonable precautions to ensure that flyrock is not
thrown beyond areas where the access is temporarily or permanently guarded by
the operator. Failure to take corrective measures to prevent flyrock and
repeated instances of flyrock shall be considered a violation of the Mining Permit.

Flyrock Reportinq:

Should flyrock occur beyond the permitted and guarded areas, the operator shall
immediately report the incident to the Department. Further use of explosives on
the mine site shall be suspended until the following actions have been taken:

1. A thorough investigation as to the cause(s) of the incident shall be
conducted.
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2. A report detailing the investigation shall be ﬁrovrded to the Department
within 10 days of the incident. The report shait-ata mmmum, document
the cause(s) of the incident along with technical and management actions
that will be taken to prevent further incidents. The report shall meet with
the approval of the Department before blasting may resume at the mine

site.
Studies:

The operator shall provide to the Department a copy of the findings of any
seismic studies conducted at the mine site in response to an exceedence of a
level allowed by these blasting conditions. The operator shall make every
reasonable effort to incorporate the studies' recommendations into the
production blasting program.

J. Notice:

The operator shall, when requested by the Department, give 24-hour advance
notice to the Land Quality Section Regional Office prior to any blast during a

period for which notice is requested.

High Wall Barrier

A physical barrier consisting of large boulders placed end-to-end or fencing shall be
maintained at all times along the perimeter of any highwall to prevent inadvertent public
access. In addition, a minimum 10 foot wide horizontal safety bench shall be provided
at the junction between the top of rock and the toe of any overburden cut slope.

Visual Screening

A. Existing vegetation shall be maintained between the mine and public
thoroughfares to screen the operation from the public. Additional screening
methods, such as constructing earthen berms, shall be employed as deemed
appropriate by the Department.

B. Long leaf and/or Virginia pines or other acceptable evergreen spe.cies shall be
planted as deemed appropriate by the Department to improve visual and noise
buffering. )

Plan Modification

The operator shall notify the Department in writing of the desire to delete, modify or
otherwise change any part of the mining, reclamation, or erosion/sediment control plan
contained in the approved application for a mining permit and any approved revisions to
it. Approval to implement such changes must be obtained from the Department prior to
on-site implementation of the revisions.
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12. Refuse Disposal ;;;;:»,“_,_,—_—a ST
A. No on-site disposal of refuse or other solid waste that is generated outside of the

mining permit area shall be allowed within the boundaries of the mining permit
area unless authorization to conduct said disposal has first been obtained from
both the Division of Waste Management and the Land Quality Section,
Department of Environment and Natural Resources. The method of disposal
shall be consistent with the approved reclamation plan.

B. Mining refuse as defined by G.S. 74-49 (14) of The Mining Act of 1971
generated on-site and directly associated with the mining activity may be
disposed of in a designated refuse area. All other waste products must be
disposed of in a disposal facility approved by the Division of Waste
Management. No petroleum products, acids, solvents or their storage containers
or any other material that may be considered hazardous shall be disposed of
within the permitted area. :

C. For the purposes of this permit, the Division of Land Resources considers the
following materials to be "mining refuse" (in addition to those specifically listed
under G.S. 74-49 (14) of the N.C. Mining Act of 1971):

on-site generated land clearing debris
conveyor belts

wire cables

v-belts

steel reinforced air hoses

drill steel

DB LON =

D. If mining refuse is to be permanently disposed within the mining permit
boundary, the following information must be provided to and approved by the
Division of Land Resources prior to commencement of such disposal:

1. the approximate boundaries and size of the refuse disposal area;

2. a list of refuse items to be disposed;

3 verification that a minimum of 4 feet of cover will be provided over the
refuse;

4. verification that the refuse will be disposed at least 4 feet above the
seasonally high water table; and

5. verification that a permanent vegetative groundcover will be established.

13.  Annual Reclamation Report

An Annual Reclamation Report shall be submitted on a form supplied by the
Department by February 1 of each year until reclamation is completed and approved.
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Bonding b

The security which was posted pursuant to N.C.G.S. 74-54 in the form of a $39,100.00
Irrevocable Standby Letter of Credit is sufficient to cover the operation as indicated in
the approved application. This security must remain in force for this permit to be valid.
The total affected land shall not exceed the bonded acreage.

Archaeological Resources

Authorized representatives of the Division of Archives and History shall be granted
access to the site to determine the presence of significant archaeological resources.
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APPROVED REGLAMATION PLAN =

The Mining Permit incorporates this Reclamation Plan, the performance of which'is a condition
on the continuing validity of that Mining Permit. Additionally, the Reclamation Plan is a
~ separable obligation of the permittee, which continues beyond the terms of the Mining Permit.

The approved plan provides:

Minimum Standards As Provided By G.S. 74-53

1. The final Slopes in all excavations in sbil, sand, gravel and other unconsolidated
materials shall be at such an angle as to minimize the possibility of slides and be
consistent with the future use of the land.

2. Provisions for safety to persons and to adjoining property must be provided in all
excavations in rock.

3. “All overburden and spoil shall be left in a configuration which is in accordance with
accepted conservation practices and which is suitable for the proposed subsequent use
of the land.

4. No small pools of water shall be allowed to collect or remain on the mined area that are,

or are likely to become noxious, odious or foul.

5. The revegetation plan shall conform to accepted and recommended agronomic and
reforestation practices as established by the North Carolina Agricultural Experiment
Station and the North Carolina Forest Service.

6. Permittee shall conduct reclamation activities pursuant to the Reclamation Plan herein
incorporated. These activities shall be conducted according to the time schedule
included in the plan, which shall to the extent feasible provide reclamation simultaneous
with mining operations and in any event, provide reclamation at the earliest practicable
time after completion or termination of mining on any segment of the permit area and
shall be completed within two years after completion or termination of mining.

RECLAMATION CONDITIONS:

1. Provided further, and subject to the Reclamation Schedule, the planned reclamation
shall be to allow the quarry excavation to fill with water, provide @ permanent barricade
(fence) along the top of any high wall, and grade and revegetate any areas in
unconsolidated material.

2. The specifications for surface gradient restoration to a surface suitable for the planned
future use are as follows:
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A. All areas of unconsolidated material such as overbtfrden or waste pil sthaII be
graded to a 2 horizontal to 1 vertical or flatter slope and terraced as nedessary to

insure slope stability. —

- T aae~

B. Any settling ponds and sediment control basins shall be backfilled, graded, and
stabilized or cleaned out and made into acceptable lake areas.

C. The processing, stockpile, and other disturbed areas neighboring the mine
excavation shall be leveled and smoothed.

-

D. Compacted surfaces shall be disced, subsoiled or otherwise prepared before
revegetation.
| E. No contaminants shall be permanently disposed of at the mine site. On-site
disposal of waste shall be in accordance with Operating Conditions Nos. 12.A.
through D.
F. The affected land shall be graded to prevent the collection of noxious or foul
water. ’

Revegetation Plan:

Disturbed areas shall be permanently revegetated according to the Revegetation Plan
prepared by Mr. Phillip S. Ward, Jr., Landscape Architect, dated February 20, 1995 with
the exception that rye grass shall not be included in the seeding mixtures.

Whenever possible, disturbed areas should be vegetated with native warm season
grasses such as switch grass, Indian grass, bluestem and gamma grass.

In addition, the permittee shall consult with a professional wildlife biologist with the N.C.
Wildlife Resources Commission to enhance post-project wildlife habitat at the site.

Reclamation Plan:

Reclamation shall be conducted simultaneously with mining to the extent feasible. In
any event, reclamation shall be initiated as soon as feasible after completion or
termination of mining of any mine segment under permit. Final reclamation, including
revegetation, shall be completed within two years of completion or termination of

mining. -
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This permit, issued July 6, 1995, has been modified this.,_"ng"d‘é‘y"iéf-‘;k/‘l‘arcﬁ;“?004
pursuant to G.S. 74-52.

By: %««A,&/y

James D. Simons, Director
Division of Land Resources
By Authority of the Secretary
Of the Department of Environment and Natural Resources
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James D. Simons, PG, PE
Director and State Geologist

Attachment 9
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North Carolina Department of Environment and Natural Resources
Division of Land Resources

May 18, 2004
Mr. Junius D. Grimes T;*;J_LTJT' v S
J. R. Stone Sales, Inc. T M
PO Box 7147 0| Ay 27 2000 )
Asheville, North Carolina 28802 L -
RE: Permit No. 45-12 25,;7,..:;::::?:._;.*,__..4_1

Hoopers Creek Quarry
Henderson County
French Broad River Basin

Dear Mr. Grimes:

This letter is in response to the May 7, 2004 request by your engineer, Mr. William G.
Lapsley, PE, to investigate the affected acreage calculations for your recent permit
modification. Mr. Lapsley feels the two 0.5 pit expansion areas were added twice in the
affected acreage and reclamation bond calculation.

We have reviewed the file and have discovered that indeed the two 0.5 acre expansion
areas were added twice to the mine excavation calculations. In addition, it was found that the
two 0.5 acres were never added to the original permitted acreage when the mining permit was
issued. The original permit should have had a permitted acreage of 6.0 acres and the amount
of land your company was approved to disturb should have been 5.0 acres.

In order to correct the current acreage, your permit is hereby modified to reduce the
affected acreage at this site from 8.47 acres to 7.47 acres as indicated on the Site
Development Plan dated April 2002 and the supplemental information dated January 10,
2003, August 12, 2003, October 23, 2003, January 20, 2004 and March 18, 2004.

Please attach this approval letter to your existing mining permit for future reference.
The expiration date, mine name and permit number on the permit document shall remain the
same as before this modification. R

The issuance of a mining permit and/or any modification to it does not supersede local
zoning regulations. The responsibility of compliance with any applicable zoning regulations
lies with you.

As a reminder, your permitted acreage at this site is 34.52 acres and the amount of
land you are approved to disturb is 7.47 acres.

Geological Survey * Land Quality « Geodetic Survey
Division of Land Resources * 1612 Mail Service Center, Raleigh, North Carolina 27699-1612
512 North Salisbury Street, Raleigh, North Carolina 27604
919-733-3833 \ FAX: 919-715-8801 \ Internet: www.dlIr.enr. state.nc.us/dir.htm

An Equal Opportunity \ Affirmative Action Employer - 50% Recycled \ 10% Post Consumer Paper

Michael F. Easley, Govemor
William G. Ross Jr., Secretary
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May 18, 2004
May 7, 2004
March 29. 2004
March 17, 2004
January 16, 2004
December 8, 2003
October 23, 2003
October 6, 2003
August 12, 2003
June 13, 2003
April 23, 2003

‘March 5, 2003

March 3, 2003

/February 25,2003

/

January 15, 2003

January 10, 2003

January 2, 2003

December 18, 2002
December 17, 2002
November 20, 2002
November 12, 2002

, October 9, 2002

HOOPERS CREEK QUARRY
PERMIT TIMETABLE

State issues revised permit (no expansion of quarry)
WGL notifies State of error in permit.
State issues permit modification

State requests additional information
WGL responds to State’s letter.

State requests additional information.
WGL responds to State letter.

State requests additional information.
WGL responds to State letter.

State requests additional information.
State makes a site inspection.

Notice issued to adjoining property owners about State Application
& Comment process (certified mail RRR)

County Commissioners reopen public hearing on zoning permit
process. County decides to hold open until State issues the permit.

County notifies participants in previous hearing on new meeting to
be held on March 3, 2003.

County Commission holds Quasi-Judicial Public Hearing on
Special Use Permit Application.

WGL responds to State letter.

County notifies adjacent property owners that Special Use Permit
Application public hearing will be held on January 15, 2003.

County Commission sets public hearing date.

County Planning Board reviews Special Use Permit application.
WGL notifies Town of Fletcher of State Application
Application for Special Use Permit submitted to County.

Application for State Permit modification submitted.
Notification to adjacent property owners (copy to County).



Henderson County
Planning Department

1

101 East Allen Street, Hendersonville, North Carolina 287972
Phone (828) 697-4819 Fax (828) 697-4533

MEMORANDUM

Date: Wednesday, July 15, 2004
To:  Henderson County Planning Board

Fr:  Henderson County Planning Staff
Re:  US Highway 25 North Area Study Update

The purpose of this memo is to introduce members of the Henderson County Planning Board to
zoning recommendations proposed by the Land Use/Zoning Subcommittee for the US Highway 25
North Study. Three maps are included in the packet:

1. Subcommittee Recommended and Existing Zoning US Highway 25 North Zoning Study

2. CMR Services Recommended and Existing Zoning US Highway 25 North Corridor
Study

3. Existing Zoning US Highway 25 North Zoning Study

Maps are provided for the purpose of comparison between the two sets of recommendations and
existing conditions. Please note that CMR Services is not proposing any alteration to current zoning
other than in Open Use districts. Conversely, Subcommittee recommendations do propose
significant modifications to Open Use districts, as well as others in the Study Area. When
examining such changes it is best to reference the existing zoning map to determine what changes
are being proposed for each district, and be aware that colors may have different connotations
between maps. For instance, orange on the maps depicting existing zoning and Subcommittee
recommendations represents the RC-Rural Conservation zoning district. A very similar color is used
with the CMR Services map, symbolizing parcels where no zoning recommendation was given.

Over the past six weeks planning staff and members of the Land Use/Zoning Subcommittee
thoroughly examined the US Highway 25 North Study Area, along with CMR Services
recommendations and have prepared a compilation of zoning recommendations. In many cases,
Subcommittee proposals correspond with those recommended by CMR Services, however, a
number of variations do exist.

Differences in the Study Area boundary between the two sets of recommendations resulted from the
Subcommittee’s desire to refrain from “split zoning” parcels. The border used by CMR Services
follows existing zoning boundaries and, consequently, bisects numerous parcels along the western
and southwestern portions of the Study Area.

Wednesday, July 15, 2004 Page 1 of 2
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Subcommittee members recommended that a significant portion of the Study Area, corresponding
to properties owned by the Layman Foundation and the Fletcher Hospital Inc., remain Open Use, as
existing use of these parcels did not easily fit with any zoning district under the current zoning
ordinance. CMR Services is recommending that these parcels be designated as an Human Services
Campus District (a new district that would require an amendment to the text of the Zoning
Ordinance), further described in Section VI of the Draft US 25 North Corridor Study document,
however, Staff and Subcommittee members agreed that it would be best to postpone the zoning of
these parcels until after the revised Zoning Ordinance is adopted, sometime during FY 2005-2006.

Changes to existing zoning proposed by the Subcommittee were based upon the understanding of a
few key principles mainly derived from the recently adopted County Comprehensive Plan {(CCP):

* Commercial zoning is located at key road intersections. Districts placed at such intersections
only allow intensities of use consistent with the nature of each intersection. To control
intensity of use in these areas, commercial nodes were created at three different scales: local,
community, and regional. Each of these nodes utilizes a different commercial zoning district
that serves a specific purpose within the county and each individual community.

= Flood-prone areas are zoned to allow lower densities of development, consistently focusing
on large-lot residential districts. R-30 and RC were mainly used to inhibit dense
development while permitting some limited commercial uses in RC districts.

* Recommended residential zoning in the Study Area promotes a diversity of housing
opportunities by establishing a wide variety of new residential zoning districts. Each
residential district was strategically placed to allow equity with respect to type of residential
housing, and availability of developable land. The R-10 High-Density Residential District
was not used in this area because of the lack of adequate water and sewer infrastructure.

The Subcommittee has discussed holding a special called meeting of the Planning Board, if
necessary, to review its zoning recommendations in more detail prior to holding public input
sessions on these recommendations. The Planning Board will further discuss this matter at the July
20, 2004 meeting.

Please also note that Michael Harvey of CMR Services has indicated that he is sending copies of his
final report to the Planning Department, however, as of the date of this memorandum, the
documents have not arrived.

With the delivery of the final report, CMR Services will no longer be directly involved in the US
Highway 25 North Study. At this point the Planning Board may want to discuss the process for
preparing comments on the non-zoning recommendations of the CMR Services Report. Staff is
comparing such recommendations to the CCP for further discussion by the Planning Board.

Please contact the Planning Department if you have any questions prior to the July 20, 2004
meeting.

Wednesday, July 15, 2004 Page 2 of 2
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