








STATE OF NORTH CAROLINA

COUNTY OF HENDERSON

INTER-LOCAL AGREEMENT
This Agreement is made by and between the City of Hendersonville, a North Carolina
municipal corporation (“the City”), and the County of Henderson, a body corporate and politic of

the State of North Carolina (“the County”).

Statement of Circumstances Leading To The Agreement

A The City is the holder of equitable title to a certain parcel of real property located
within the City at 767 Sixth Avenue West, found at Henderson County parcel number 1009121,
consisting of approximately 0.92 acres, more or less (“the Real Property™). The City is scheduled to
close on a transaction granting it legal title to the Real Property by not later than 30 June 2014.

B. The parties desire that the Real Property be used in a mutually beneficial way to
provide for a multi-institutional medical and educational facility, to be seen as a part of the main
campus of the Margaret R. Pardee Memorial Hospital owned by Henderson County Hospital
Corporation {“‘the Hospital”).

C. The purposes for which the parties have entered into this Agreement are as follows:

¢} To provide physical plant and operation for the public community college
located within the County (Blue Ridge Community College, hereafter “BRCC”), pursuant to
N.C. Gen. Stat. §115D-32.

(2 To provide assistance to the Hospital, which is a public hospital, pursuant to
N.C. Gen. Stat. §§ 153A-149 and 160A-209.

3 To provide a facility for the economic development of the City by increasing
the business prospects for the area. This will be accomplished by:

(a) Providing a facility for commercial use pursuant to N.C. Gen. Stat.
§158-7.1(b)(4); and,

(b) Receiving a stable and long-term commitment from two educational
facilities to locate within the City.

D. The parties agree that a cooperative solution can best lead to the accomplishment of
these purposes.

Agreement

Taking into account the circumstances, above, the Mayor and Council of the City, and the
Board of Commissioners of the County have individually found and collectively agreed that the
following Inter-local Agreement, made pursuant to N.C. Gen. Stat. §160A-460 ¢t seq., is in the best
interest of the City and the County respectively, and therefore agree as follows:
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l. The City shall convey unencumbered clear and insurable title to the Real Property to
COUNTY OF HENDERSON, a body corporate and politic of the State of North Carolina.

2. The City shall contract for and procure the demolition of all existing structures on
the Real Property, and contract for and procure the preparation of the Real Property for construction
of the sort as stated below. The City shall calculate and certify to the County the total costs of its
acquisition of the Real Property, the demolition of the existing structures, and the preparation of the
Real Property for construction (“City’s certified costs”).

3 The County shalf execute a promissory note secured by a deed of trust encumbering
the Real Property in favor of the City.

A, The terms of the promissory note are as follows: The County shall repay to
the City one-half (12) of the City’s certified costs, without interest, in four equal annual
installments, with the first such installment beginning one year after the final payment date
of the Construction Loan described below (if such Construction Loan is refinance, then the
final payment date as originally calculated on the closing date of the Construction T.oan).
The deed shall contain a provision that upon any sale of the property by the County, the
County shall pay to the City the difference between the City’s certified costs and any amount
already paid to the City hereunder, plus interest at the rate of one percent (1%) per year from
the date hereof on such sum from the date of transfer of the Real Property from the City to
the County to the date of such sale. To the extent that this provision might otherwise violate
any applicable rule against perpetuities, this provision shall lapse on the day before such rule
would operate to void such provision,

B. The deed of trust securing the promissory note in favor of the City shall be
subordinate to the Construction Loan (and any loan to refinance the Construction Loan as
stated below). The City will execute any and all documents reasonably required by any
lender to insure that the Construction Loan (and any loan to refinance the Construction
Loan as stated below) constitute first liens on the Real Property.

4, The County shall negotiate with Wingate University, Blue Ridge Community
College, and Henderson County Hospital Corporation (collectively, “the Tenants"”), to plan space in
a new building (“the Building”) that will be constructed on the Real Property.

3. The County will secure leases with the Tenants for their respective spaces in the
Building. Under the terms of such leases, Wingate University and Henderson County Hospital
Corporation shall pay market rent (as defined in the “Five Party Agreement” executed on this date)
for the space leased by them, and Blue Ridge Community College shall pay no rent for the space
leased by it.

6. The County will secure a loan (“the Construction Loan”), to be secured by pledge of
the Real Property, of sufficient amount to fully pay the costs of planning, designing and constructing
on the Real Property the Building, which is to be of sufficient size (limited only by the ability to
lawfully build the same on the Real Property) to meet the needs of the Tenants for all of:

A, All educational programs offered in Henderson County by Wingate
University.

B. All allzed health educational programs offered in Henderson County by Blue
Ridge Community College.
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C. Other medical practice, hospital or related needs articulated by Henderson
County Hospital Corporation.

7. The County will contract for and secure the construction of the Building, with all the
costs for the planning, designing and constructing of the same to be paid from the Construction
Loan.

8. The terms of the Construction Loan shall be such that all payments due thereunder
are to be made solely by the County. The County shall hold the City harmless from any payment
coming due under the Construction Loan.

9. The County will be entitled to all rent paid by any of the Tenants, or any sub-lessees
of the Building or the Real Property.

10. The County shall be solely responsible for any regular and customary maintenance
and repairs of the Building.

Il The County shall apply such rent as received on account of the Building or the Real
Property first to maintenance required on the Building, and then to any indebtedness secured by the
Real Property.

12. Should any repair or other maintenance to the Building be required such that the
aggregate cost in any fiscal year exceeds One Hundred Thousand Dollars ($100,000.00), the City
will, if so requested by the County, take whatever action is reasonably necessary to subordinate its
interest in the Real Property and the Building to any loan procured by the County to pay the cost of
such repair or maintenance.

13. The County may from time to time and in its sole discretion refinance the
Construction Loan as it desires, in whole or in part, or in combination with any loan to be used to
pay for the maintenance or repair of the Building, using the interest of both the City and the County
in the Real Property and the Building as collateral for the same, subject to the following:

A, As used herein, “refinance”, in addition to its common meaning in ordinary
usage, shall also include a new loan used exclusively for the maintenance, repair,
remodeling, reconstruction, enlargement, enhancement or replacement of the Building,

B, Under no circumstances shall the City be obligated for the repayment of the
Construction Loan or any refinancing of the same,

14. The Leases obtained by the County with Wingate University and Blue Ridge
Community College shall run for terms of not less than twenty (20) years.

15. The duties of the City and the County shall be accomplished by the following dates:

Closing of the purchase and conveyance to County 15 July 2014

Title to Real Property as stated in Paragraph 1., above closing of Construction T.oan
Execution of Leases with the Tenants closing of Construction Loan
Execution of construction contract closing of Construction Ioan
Occupancy January 2016
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16. This Agreement shall terminate upon the occurrence of any of the following events:

A. The mutual agreement of all parties to terminate this Agreement.

B. The inability of the City to secure marketable and insurable title to the Real
Property.

C. The inability of the County to secure the Construction Loan secured only by

the Real Property and the Building to be constructed thereon,
D, The expiration of all leases hereunder,

17. The parties have agreed to resolutions, in a form identical in substance to the
following, authorizing or ratifying this Agreement.

REMAINDER OF THIS PAGE INTENTIONALLY LEFT BLANK
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RESOLUTION

The City Council of the City of Hendersonville, having reviewed the foregoing Interlocal
Agreement, finds that:

1. The duration of the same is reasonable, given the nature and terms of the agreement.

2. The agreement should be ratified as the agreement of the City through the action of its
Council, the date and year set forth below.

3. A copy of this Agreement shall be attached to this minutes noting this resolution.

AND UPON MOTION DULY MADE IT IS RESOLVED that this Agreement is ratified,

RESOLUTION

The Board of Commissioners of Henderson County, having reviewed the foregoing
Interlocal Agreement, finds that:

1. The duration of the same is reasonable, given the nature and terms of the agreement.

2. The agreement should be ratified as the agreement of the County through the action of
its Board of Commissioners, the date and year set forth below.

3 A copy of this Agreement shall be attached to this minutes noting this resolution.

AND UPON MOTION DULY MADE IT IS RESOLVED that this Agreement is ratified.

REMAINDER OF THIS PAGE INTENTIONALLY LEFT BLANK
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Executed this the __ T day of April, 2014.

CITY OF HENDERSONVILLE

o s b LA

BARBARA G. VOLK

Mayor
Attest:
City Clerk
COUNTY OF HENDERSON
By: %’{/2%44\
CHARLES D. MESSER V
Chairman, Board of Commissioners
o Attest:
X r')r‘ /)% . .
DRV s K (Wiboor
R L Clérk to the Board
e !
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F. 'To improve the general and long-term well-being of the Parties, and the citizens and
residents of the County, the City and the surrounding communities.

3. The City and the County enter this Agreement, in part, as an “undertaking” as defined in N.C.
Gen. Stat. §160A-460(1), to provide physical plant for BRCC, pursuant to N.C. Gen. Stat. §1151)-32 ¢
seq., and to enhance business prospects pursuant to N.C. Gen. Stat. §158-7.1(b)(4).

Statement of Agreement

In consideration of the mutual promises and covenants contained herein, the Parties agree as
follows:

L. Responsibilities of the City:

A. The City shall obtain title (insurable by a title insurance company licensed to do business
in North Carolina) to certain real property located at the northeastern corner of Sixth Avenue West and
North Oak Street inside the territorial limits of the City (0.92 acres, more or less, County parcel number
1009121, hereinafter “the Real Property”). The City will pay all the costs of obtaining such title.

B. The City shall cause to be removed any and all structures existing on the Real Property,
and provide a space ready for construction as contemplated here, and pay all the costs of the same.

C. The City shall cause the Real Property to be titled in the County in accordance with the
terms of the Inter-local Agreement of even date herewith as set forth in paragraph 1.E., below.

D. The City shall allow its interest in the Real Property as collateral to be subordinated to
the Construction Loan (described below) or any refinancing. Nothing herein shall be construed as
requiring the City to undertake any obligation to make any payment due under such Construction Loan.

E. The City, simultaneously herewith, executes an Inter-local Agreement, pursuant to
Article 20 of Chapter 160A of the North Carolina General Statutes, setting out in further detail its
responsibilities (and those of the County) with regard to the Real Property, the Construction Loan, and
the Building (defined below)). Under the terms of the Inter-local Agreement, the County shall have
exclusive right to any rental proceeds from the Real Property or the Building.

2. Responsibilities of the County:

A. ‘The County shall secure the services of an architect acceptable to the City, BRCC,
Wingate and HCHC for the programming and design of a building suitable to meet the goals of the
Parties stated above (“the Building”). Architect approval will not be unreasonably withheld.

B. The County shall after conferring with the City, BRCC, Wingate and HCHC, approve a
final design for the Building.

C. The County shall negotiate with an appropriate lending institution an arrangement to
secure the Construction Loan. The Construction Loan shall be sufficient to include alf costs of
programming, design, construction and upfitting of the Building.

D. The County shall pledge its interest in the Real Property as collateral for the
Construction Loan.
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E. The County shall contract for the construction and upfitting of the Building, with all
costs of such contract to be paid from the Construction Loan. The contract shall call for completion of
the space by December 1, 2015.

F. The County shall use its best efforts to cause the Building to be ready for occupancy by
BRCC and Wingate no later than December 1, 2015,

G. The County shall collect and be entitled to all rent proceeds paid by Wingate, HCHC, or
any subtenant of any party in and to the Building or the Real Property.

H. ‘The County, directly through its employees or contractors or indirectly through a
separate agreement with any party or parties hereto, shall maintain the Building and pay all the costs or
expense thereof.

L. The County shall supplement ali the rent proceeds obtained from the Building or the
Real Property as is necessary to pay all the costs of the maintenance of the Building and all the
payments due under the Construction Loan. The County will indemnify the City from any loss on
account of the Construction Loan, any refinancing thereof, or any subsequent loan obtained pursuant to
the provisions hereof and secured by the Real Property.

I The County, simultaneously herewith, executes an Inter-local Agreement, pursuant to
Atrticle 20 of Chapter 160A of the North Carolina General Statutes, setting out in further detail its
responsibilities (and those of the City) with regard to the Real Property, the Construction Loan, and the
Building).

3. Responsibilities of BRCC:

A. BRCC shall confer with the County regarding its needs, both for space and facilities,
within the Building.

B. BRCC shall by not later than the school term (whether quarter or semester) first
beginning after 1 January 2016 locate its allied health education programs currently located on its Flat
Rock campus to the Building. So long as there is adequate space in the Building, and during the term of
the BRCC'’s lease for space in the Building, all of BRCC’s allied health education programs offered in
Henderson County shall be located in the Building. For the purposes of this Agreement, “allied health
education programs” only includes academic coursework and does not include clinical training or job or
other onsite academic or training services for public and private entities located in Henderson County.

C. BRCC hereby leases the space within the building needed for the location of its allied
health education programs.

D. BRCC shall pay no rent for its use of the Building. By not later than the date of the
closing of the Construction Loan, BRCC and the County shall execute a document expressing in greater
detail all the terms of the lease for the use of space in the Building for a period of at least twenty (20)
years. Notwithstanding, however, BRCC and the County agree that this document constitutes a binding
and enforceable agreement, with any terms to be determined by a Court in like manner to a
determination of price pursuant to N.C. Gen. Stat. §25-2-305.

4. Responsibilities of Wingate:

A. Wingate shall confer with the County regarding its needs, both for space and facilities,
within the Building.
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B. Wingate shall by not later than the school term (whether quarter or semester) first
beginning after I January 2016 locate all of its education programs and services currently offered in
Henderson County to the Building. So long as there is adequate space in the Building, all of Wingate’s
health professional education programs and services offered within Henderson, Buncombe,
Transylvania or Polk Counties shall be located in the Building.

C. Wingate agrees to lease the space within the Building needed for the location of its
programs and services offered within Henderson, Buncombe, Transylvania or Polk Counties.

D. Wingate shall pay Seventeen Dollars ($17.00) rent per square foot leased, which is the
equivalent of the weighted average of the rent per square foot that Wingate currently pays for leased
office or educational space within the City of Hendersonville, for its use of the Building. This rent shall
include reasonable utility charges for electric service, cooling, heating (no matter the type system), water
and sewerage. This rent shall be adjusted after four years from the date hereof, and on a biennial basis
thereafter, based on the change in the United States consumer price index for urban consumers since the
date of the last adjustment (or the date of the execution hereof, for the first adjustment). By not later
than the date of the closing of the Construction Loan, Wingate and the County shall execute a
document expressing in greater detail all the terms of the lease for the use of space in the Building for a
period of at least twenty (20) years. Wingate shall have the right to sublease the space it leases in the
Building. If Wingate decides to sublease any such space, it shall provide notice to HCHC, who shall
then have thirty (30) days to notify Wingate whether it decides to sublease the space. If HCHC does not
notify Wingate within such period that it will sublease the space, then Wingate shall have the right to
sublease the space to any other educational service provider not in direct competition with BRCC, to
any medical service provider reasonably acceptable to HCHC, or, upon approval of the County and
HCHC (which approval shall not be unreasonably withheld or delayed), to any other sub-tenant,
Wingate and the County agree that this document constitutes a binding and enforceable agreement,
with any terms to be determined by a Court in like manner to a determination of price pursuant to N.C.
Gen. Stat. §25-2-305.

5. Responsibilities of and provisions regarding HCHC:

A. HCHC shall have the right to lease up to 25,000 square feet of space in the Building and
provide health care services such as primary care clinic, rehabilitation, physical therapy, and simulation
laboratory, in such space, so long as the addition of such space is feasible within the time constraints
imposed on the County’s performance of its other obligations hereunder. The County shall confer with
HCHC during the design of the Building and make a diligent effort to accommodate HCHC’s space and
design needs, so long as the same can be accomplished within such time constraints, In addition,
HCHC shall have the first right to the use of any other space not occupied by BRCC or Wingate in the
Building on a year-to-year basis (or as otherwise agreed with BRCC and Wingate). Should HCHC use
or lease any space in the building, it shall pay to the County fair market rent per square foot of rentable
area leased, using the City of Hendersonville medical office market as the market area for comparisons if
necessary, for its use of the Building. In no event shall the rent payable by HCHC per square foot
exceed that payable by Wingate.

B. HCHC shall to the maximum extent permitted by law give priority to students enrolled
in clinical programs at Wingate and BRCC in filling student clinical vacancies. Nothing herein shall be
construed to require HCHC to: create any new space for clinical training; continue to provide any
existing training if HCHC determines that it does not have sufficient resources to do so; incur any cost
to provide clinical training; terminate any student from another educational facility who is engaged in a
training program at HCHC; or make the determination as to priority between BRCC and Wingate
students to fill any vacancy.
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C. HCHC shall provide sufficient parking space at or near its Justice Street campus to
comply with all applicable regulatory zoning and use requirements and to accommodate the reasonable
needs of Wingate and BRCC and their respective faculties, students and guests at all times. The Parties
agree that each Wingate and BRCC will need at least one hundred (100} parking spaces during peak
usage, and HCHC shall make due and diligent efforts to provide this number of spaces for use by
Wingate and BRCC at or near its Justice Street campus. Notwithstanding anything contained herein to
the contrary, HCHC shall be entitled to expand its existing physical plant upon its existing parking
facilities within its discretion provided that it continues to provide sufficient parking space as required in
this paragraph. If Wingate and BRCC students, faculty or guests regularly encounter a lack of sufficient
parking, HCHC shall take all reasonable action to correct the situation such that sufficient parking is not
a regular occurrence and Wingate and BRCC students, faculty and guests have sufficient parking.

6. Responsibilities of the Parties:

A. To execute any and all documents required to effectuate the Agreement, promises and
covenants set forth herein.

B. None of HCHC, BRCC or Wingate shall establish within Henderson or Transylvania
Counties any new education program that directly competes (a) with any allied health education
program or health professional education program offered by the others within Henderson or
Transylvania Counties or (b) with any other education program offered by the others within the
Building. Further, to the extent allowed by law, neither BRCC nor Wingate shall establish any clinical
program which directly competes with any clinical program offered by HCHC. For purposes of this
Agreement, “clinical program” shall be mean any service, program or clinic whose primary purpose is
the provision of health care to individuals. Nothing herein shall prohibit BRCC or Wingate from using
other healthcare entities located within Henderson or Transylvania Counties as sites for student clinical
placement opportunities.

7. Refinancing of the Construction Loan

The City and the County agree that the County may from time to time and in its sole discretion
refinance the Construction Loan as it desires, using its interest in the Real Property and the Building as
collateral for the same, subject to the following:

A. As used herein, “refinance”, in addition to its common meaning in ordinary usage, shall
also include a new loan used exclusively for the maintenance, repair, remodeling, reconstruction,
enlargement, enhancement or replacement of the Building.

B. Under no circumstances shall the City be obligated for the repayment of the
Construction Loan or any refinancing of the same. The County shall indemnify the City for any loss
resulting from the Construction Loan or any refinancing of the same.

C. The City shall execute any and all documents necessary to provide subordinate its
security interest in the Real Property to the encumbrance of the Construction Loan and any refinancing.

8. Other Provisions:
A. This Agreement may be executed in one or more counterparts, each of which shall be

deemed an original, but all of which together shall constitute one and the same instrument. This
Agreement may be executed on signature pages exchanged by facsimile or other electronic means, in
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which event each party shall promptly deliver to the others such number of original executed copies as
the others may reasonably request,

B. This Agreement may be amended or modified only in a writing signed by the Parties. No
party may assign its rights or obligations under this Agreement without the prior written consent of the
other party. None of the provisions of this Agreement are intended to create, nor will they be deemed to
create, any relationship between the Parties other than that of independent parties, contracting with each
other solely for the purpose of effecting the provisions of this Agreement and any other agreements
between the Parties concerning their business relationship.

C. This Agreement will be governed by the laws of the State of North Carolina. The parties
agree that the exclusive venue for any court action involving the Agreement shall be brought in the
General Court of Justice for North Carolina, in Henderson County.

D. No change, waiver or discharge of any liability or obligation hereunder on any one or
more occasion shall be deemed a waiver of performance of any continuing obligation, or prohibit
enforcement of any obligation, on any other occasion.

E. Nothing herein shall be construed as giving any party control over, or the right to
control, the judgment or actions of another party, and each party shall at all times act as and be deemed
to be an independent contractor, subject to the contractual conditions, obligations and limitations set
forth herein. This Agreement shall not be construed as creating a partnership or joint venture. Except
as explicitly set forth herein, neither party shall hold itself out as or act as an agent of the other party,
nor have the power to obligate the other party with respect to third parties in any way.

F. Confidentiality: Prior to a public statement coordinated among the Parties announcing
the arrangement, each of the Parties agree that no Party will issue any formal public statement
pertaining to or arising out of the subject matter of this Agreement without the express written consent
of all other Parties to this Agreement, which consent shall not be unreasonably withheld.

G. No party shall be obligated to perform any of its obligations pursuant to this Agreement
that it is prevented from performing by law, act of God, war, strike, labor unrest, unavailability of
supplies or services, or similar events beyond the party’s reasonable control, for the peried of time the
applicable event continues, but not including any obligation it is prevented from performing due to the
party’s own negligence, malfeasance, or where non-performance is caused by the usual and natural
consequences of external forces or where the intervening circumstances are specifically contemplated.
To the extent practicable, the party prevented from performing any obligations pursuant to this
subsection shall provide notice to the other party immediately upon the happening of such event that
prevents performance, including a list of the obligations the party will be prevented from performing and
the anticipated timeframe in which the party will be prevented from performing,

H. If any provision of this Agreement is determined to be invalid, illegal or unenforceable,
the remaining provisions of this Agreement to the extent permitted by law shall remain in full force and
effect provided that the essential terms and conditions of this Agreement remain valid, binding and
enforceable. In the event of any such determination, the Parties agree to negotiate in good faith to
modify this Agreement to fulfill as closely as possible the original intents and purposes hereof. To the
extent permitted by law, the Parties hereby to the same extent waive any provision of law that renders
any provision hereof prohibited or unenforceable in any respect.

L All notices or elections required or permitted to be given or served hereunder shall be
given or served only (i) by hand delivery, (ii) by United States mail, registered or certified mail, return
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receipt requested, postage prepaid, or (iii) by a national overnight courier service, properly addressed as
follows:

If to the County:

County of Henderson

¢/0 Office of the County Attorney

1 Historic Courthouse Square, Suite 5
Hendersonviile, North Carolina 28792

If to the City:

City of Hendersonville

c/0 Office of the City Attorney

Post Office Box 1670

Hendersonville, North Carolina 28793

If to BRCC:

Blue Ridge Community College
180 West Campus Drive
Flat Rock, North Carolina 28731

With copy to:

Chad Ray Donnahoo

Campbell Shatley PLLC

674 Merrimon Avenue, Suite 210
Asheville, Narth Carolina 28804

If to Wingate:

Wingate University
Stegall Administration College
Wingate, North Carolina 28174-0157

If to HCHC:

Henderson County Hospital Corporation
800 N. Justice Street
Hendersonville, North Carolina 28739

With copy to:

Sharon B. Alexander

Prince, Youngblood & Massagee, PLL.C
240 Third Avenue West

Hendersonville, North Carolina 28739

Each such notice shall be deemed to have been given or served when delivered by hand delivery, or (I) if
given by mail, three (3) business days after the date the notice is deposited in the United States mail, in
the manner above provided, or (I} if given by courier, one (1) business day after the date the notice is
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deposited with the courier service in the manner above provided. Each party may change its notice
address set forth above by at least ten (10) days prior written notice given in the manner provided above.

J. This Agreement shall terminate upon the occurrence of any of the following events:
(1) ‘The mutual agreement of all parties to terminate this Agreement.

(2) The inability of the City to secure marketable and insurable title to the Real
Property.

(3) The inability of the County to secure the Construction Loan secured only by the
Real Property and the Building to be constructed thereon.

4) The expiration of all leases hereunder.
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IN WITNESS WHEREQF, the Parties have caused this Agreement to be executed by their
authorized agents effective as of the date first above written.

CITY OF HENDERSONVILLE

Mayor
Attest:
City Clerk
COUNTY OF HENDERSON
g7
By: W %{;
CHARLES D. MESSER
Chairman, Board of Commissioners

g Attest:

' ;‘ ‘.7.“" 27 : L ' -
) . Clerk to the Board

BLUE RIDGE COMMUNITY COLLEGE

Ll it (]

JOHN C. MCCORMICK, JR. /
Chairman, Board of Trustees

Attest:

RS

Secretary Me\Board
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