
REQUEST FOR BOARD ACTION 
 

HENDERSON COUNTY 
BOARD OF COMMISSIONERS 

 
 
MEETING DATE:  May 7, 2012 
 
SUBJECT: Election Systems & Software LLC maintenance contract 
 
PRESENTER: Beverly Cunningham 
 
ATTACHMENT(S): Draft contract along with information from local (NC) agent 
 
SUMMARY OF REQUEST: 
 
Attached is the draft contract for the maintenance of the voting machines with Election Systems & 
Software (“ES&S”, which is the only vendor of hardware and software which North Carolina’s state-
created specifications allow), which PrintElect, ES&S’s North Carolina agent, is requesting the County 
execute.    
 
These costs have been paid for by the state since 2006 with the Help America Vote Act (“HAVA”) funds, 
but beginning July 1, 2012, such fees are County responsibilities. 
 
Most counties appear to be opting for the five year contract because of the cost savings and the fact that if 
for any reason the hardware is decertified we will not be required to complete the contract.  
 
NOTES FROM THE OFFICE OF THE COUNTY ATTORNEY:   
 
This draft (form) contract from ES&S does not contain a provision for “pre-audit certification” by the 
County’s Finance Director, as required by N.C. Gen. Stat. §159-28.  The absence of this certification 
would likely not preclude the County from enforcing this contract, but would likely preclude enforcement 
against the County.  It is further noted that the draft contract presented by ES&S contains the following 
language in Article IV, Paragraph 5:  “Any provision of any purchase order, form or other agreement 
which conflicts with or is in addition to the provisions of this Agreement shall be of no force or effect.” 
 
This contract is terminable by the County upon thirty days’ notice of the end of any year.  Note, however, 
if the County terminates the contract prior to the end of the period chosen (one, three or five years), it has 
to pay the difference between the rate chosen and the then-current rate for ES&S for the period of years 
the contract was in effect.  (By way of example, if the “five year rate” was $90 per year, the County 
terminated after 3 years, and the then-current rate for a one year contract was $110, the County would 
have to pay $20 (the difference between the one year rate and the five year rate) times 3 years, or $60.) 
 
County staff will present further information on this matter.   
 
BOARD ACTION REQUESTED: 
 
Consideration of contract.  If approved, choose term (1, 3 or 5 years). 
 
 
 Suggested Motion: 
 I move that the Board approve the Contract with ES&S for a period of  [ 1] [ 3 ]  [ 5 ] years. 
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