REQUEST FOR BOARD ACTION

HENDERSON COUNTY
BOARD OF COMMISSIONERS

Meeting Date:  August 16, 2006
Subject: Soil Erosion and Sedimentation Control Ordinance and Program

Attachments: 1. Staff Report
2. Draft Ordinance

SUMMARY OF REQUEST:

The Henderson County 2020 Comprehensive Plan and the Henderson County 2006 Strategic Plan both
recommend the creation of a local soil erosion and sedimentation control ordinance. Staff has developed a
staff report (attachment 1) and draft ordinance (attachment 2) for your review. Please refer to the staff
report for a summary of the ordinance and details regarding implementation of the program.

Before taking action on the proposed ordinance, the Board of Commissioners must hold a public hearing,
adopt the ordinance and determine an implementation date.

COUNTY MANAGER’S RECOMMENDATION / BOARD ACTION REQUESTED:

The County Manager recommends consideration of the draft ordinance.



August 16, 2006 Attachment 1
Staff Report
Draft Soil Erosion and Sedimentation Control Ordinance and Program

Henderson County Planning Department and Building Services Department Staff Report

Draft of Henderson County Soil Erosion and
Sedimentation Control Ordinance and Program

Background

The Henderson County 2020 Comprehensive Plan recommends the creation and implementation of
a Soil Erosion and Sedimentation Control Ordinance (N-02-D, page 80). The Henderson County
2006 Strategic Plan also recommends the creation and implementation of such an ordinance during
the 2006-2007 fiscal year (Strategy 1.8.3, page 9). With the adoption of the 2006-2007 Budget, the
Board of Commissioners also authorized two new positions beginning January 1, 2007 to
administer the program.

Review

Current State Rules and Enforcement. Currently, the State Department of Environment and Natural
Resources Division of Land Resources (DLR) administers and enforces the rules regarding soil
erosion and sedimentation control. All new development that disturbs more than one acre must
submit a plan to the DLR. The DLR is significantly understaffed to properly enforce the program
requirements. Plan review times are reported to take 6-8 weeks, sometimes resulting in delays for
developers. As a result of understaffing, on-site oversight is very limited. This results in some
developers not taking the necessary steps in maintaining the measures to prevent soil erosion and
sedimentation damage on adjoining properties. Many have observed muddy waters in local streams
and rivers after rain events because of soil erosion.

Proposed Henderson County Ordinance. The DLR allows local government to assume
responsibility and locally administer the program. The DLR provides a model ordinance that must
be followed. The model ordinance represents the same requirements that the state enforces. Local
governments may adopt more stringent requirements than the state. The enclosed draft ordinance
(attachment 2) uses the state model. Planning, Building Services, Agricultural Extension and Code
Enforcement Department staff worked together to review and develop the ordinance. The draft
ordinance duplicates the state model ordinance in all areas but one. Section 4 (c) requires the owner
or developer to submit a plan in the following instances:

1) Any land disturbing activity which uncovers one or more acres (43,560
square feet) on a tract of land.

(2)  Any land disturbing activity which uncovers one-half (1/2) acre or more
(21,780 square feet) on a lot, parcel, or tract with an average slope of 16 to 25
percent in its natural state.

3) Any residential land disturbing activity which uncovers one-quarter (1/4) acre
or more (10,890 square feet) on a lot, parcel, or tract with an average slope
over 25 percent in its natural state.

1
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These standards represent the same requirements implemented by Buncombe County. Staff will
assist property owners or developers in determining the average slope of their property using
existing county data. The draft ordinance exempts projects disturbing less than ¥4 acre from
submitting a plan for approval. However, just as state rules require, all projects must implement
adequate measures to prevent soil erosion. Distribution of free informational brochures outlining
best management practices could occur with issuance of building and other types of permits.

The Board could adopt the ordinance as a stand alone ordinance or incorporate it into the new land
development code. Given the potential timeline of this ordinance and the Land Development Code
(LDC), adoption as a stand alone ordinance could prove beneficial. Incorporation of this ordinance
into the LDC could occur when the LDC is complete if originally adopted as a stand alone
ordinance. The Planning Board recommended incorporation of any Soil Erosion and Sedimentation
Control Ordinance into the LDC.

Program Implementation. Two full-time personnel would administer and enforce the program.
Appropriate fees could support the cost of administering the program. The county would assume
responsibility from the state for enforcing the applicable standards of the state law and local
ordinance. Local administration of the program will shorten the review time for developers from 6-8
weeks to less than 3 weeks. Developers should experience a significant improvement in customer
service.

Initiation of the program requires some preparation prior to implementing the ordinance. It is
suggested that the effective date occur no sooner than 4 months after adoption of the ordinance to
allow for recruitment and selection of personnel, training, creation of forms and procedures, and the
purchase of necessary equipment such as computers and vehicles. Staff estimates program start up
costs totaling $172,822 for the first 12 months. With ordinance approval in September, new
personnel could begin work in January with the program beginning in February. Staff estimates
annual program costs of approximately $122,822 for subsequent years. Please note that the state
requires review and approval of the local ordinance by the Sedimentation Control Commission.
This review would occur after local adoption and may take up to 90 days. The State has indicated
that the Sedimentation Control Commission could delegate the state program to Henderson County
at their February 2007 meeting if we submit our petition by October 2006.

State staff indicated that we could apply for a grant to reimburse the County for 40% of the program
start-up costs. This grant would begin July 1, 2007 or when the State budget is adopted. Any
expenses for the program after that date could be reimbursed. Expenditures that could be
reimbursed include vehicles, personnel costs, equipment, computers, furniture, etc. The State would
not reimburse any expenses that occur before July 1, 2007.

Currently the state charges a plan review of $50 per acre rounded up to the next full acre. This fee
does not cover the state’s cost to administer the program. Significant tax dollars support the state
program. Staff proposes a fee of $250 per acre rounded up to the next full acre to recover 100% of
the county program costs. This fee may require adjusting in subsequent years and may not cover
100% of the program costs of the first year. Buncombe County also charges $250 per acre. A survey
provided by the state indicates other local jurisdictions charge fees ranging from $80 to $540 per
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acre. If a violation occurs, staff would issue a notice of violation and require a re-inspection. Staff

suggests a re-inspection fee of $80 per inspection. If a violation is discovered, state law allows the

local government to suspend all other existing building permits or refuse to issue new permits until
the situation is corrected.

Public Education

Upon adoption of the ordinance, staff intends to create public informational items about the
requirements. Distributing brochures, to anyone who obtains a building or septic permit, represents
one method of informing the public. Other public education methods would be developed and
initiated.

Municipal Participation. Successful program implementation requires municipal participation since
a significant portion of development activity occurs within the municipalities. If municipalities
decline to participate in the program, higher fees will become necessary to cover the cost of
administering the program. A local agreement would allow the county to administer the program
inside the municipalities. Contacting the municipalities for participation will be a key step in the
process.

Recommendation

Staff recommends consideration of the draft ordinance by the Board of Commissioners.
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Attachment 2
ORDINANCE NO.

AN ORDINANCE TO PROVIDE FOR THE CONTROL OF SOIL EROSION AND
SEDIMENTATION.

NOW, THEREFORE, BE IT ORDAINED by the Henderson County Board of
Commissioners that Chapter of the Henderson County Code hereby adopts the following
ordinance.

SECTION 1 TITLE

This ordinance may be cited as the Henderson Couaty nd Sedimentation

Control Ordinance.

SECTION 2 PURPOSE

This ordinance is adopted for the purposes of:

olina Sedimentation Pollution Control Act of 1973 and all rules and
orders adopted pursuant to it.

Adequate Erosion Control Measure, Structure, or Device. One which controls the soil
material within the land area under responsible control of the person conducting the land
disturbing activity.

Affiliate. A person that directly, or indirectly through one or more intermediaries,
controls, is controlled by, or is under common control of another person.
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Bankfull. The water level, or stage, at which a stream, river or lake is at the top of its
banks and any further rise would result in water moving into the flood plain.

Being Conducted. A land-disturbing activity has been initiated and permanent
stabilization of the site has not been completed.

Borrow. Fill material which is required for on-site constructig
other locations.

is obtained from

Carteret, Chowan, Craven, Currituck, Dare,
Onslow, Pamlico, Pasquotank, Pender, Pe

Completion of Construction or B . her land-disturbing activity is
required on a phase of a project exGept tha
permanent ground cover.

County Soil and Water Conservation District created pursuant
arolina General Statutes.

Energy Dissip A structure or a shaped channel section with mechanical armoring

placed at the outlet of pipes or conduits to receive and break down the energy from high
velocity flow.

Erosion. The wearing away of land surfaces by the action of wind, water, gravity, or any
combination thereof.

Ground Cover. Any natural vegetative growth or other material which renders the soil
surface stable against accelerated erosion.
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Henderson County Board of Adjustment. The Henderson County Zoning Board of
Adjustment as appointed by the Henderson County Board of Commissioners.

High Quality Waters. Those classified as such in 15A NCAC 2B.0101(e) (5) — General
Procedures, which is incorporated herein by reference to include further amendments
pursuant to G.S. 150B-14(c).

Land-disturbing Activity. Any use of the land b son'in residential’ industrial,
education, institutional, or commercial developmentfighway and road construction and
i topography and that may

tate, commission, board, public or private institution, utility,
state body, or other legal entity.

corporation,
cooperative, ing

Person Conducting land-Disturbing Activity. Any person who may be held responsible
for violation unless expressly provided otherwise by this Ordinance, the Act, or any order
adopted pursuant to this Ordinance or the Act.

Person Responsible for the Violation. means:

Draft for Henderson County Board of Commissioners — August 16, 2006 5
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1) the developer or other person who has or holds himself out as having
financial or operation control over the land-disturbing activity; or

@) the landowner or person in possession or control of the land that has
directly or indirectly allowed the land-disturbing activity, or benefited from it or
failed to comply with a duty imposed by any provision of this Ordinance, the Act,
or any order adopted pursuant to this Ordinance or the Act.

Phase of Grading. One of two types of grading: rough or fi
Plan. An erosion and sedimentation control plan

Sediment. Solid particulate matter, both miner i een or is being
transported by water, air, gravity, or ice from

Sedimentation. The process by which sedim i osion has
been or is being transported off the sit of the lan ing activity or into a lake or
natural watercourse.

Siltation. Sediment resulting from\ae 3 I issettleable or removable

by properly designed, constructed, a 3 1 sures; and which has been
transported from its point of origin with [ e isturbing activity; and which
has been deposited, Qkis.in suspensiony

appurtenanc€s W gy storm water through and from a given
drainage area.

expected to be aled or exceeded, on the average, once in ten years, and of a duration
which will produce the maximum peak rate of runoff for the watershed of interest under
average antecedent wetness conditions.

Tract. All contiguous land and bodies of water being disturbed or to be disturbed as a
unit, regardless of ownership.

Twenty-five Year Storm. The storm water runoff resulting from precipitation of an
intensity expected to be equaled or exceeded on the average, once in 25 years, and of a
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duration which will produce the maximum peak rate of runoff for the watershed of
interest under average antecedent wetness conditions.

Uncovered. The removal of ground cover from, on, or above the soil surface.

Undertaken. The initiating of any activity, or phase of activity, which results or will
result in a change in the ground cover or topography of a tract of land.

n of the main channel at
main channel shall be that

Velocity. The average velocity of flow through the cross se
the peak flow of the storm of interest. The cross sectio
area defined by the geometry of the channel plus the

SECTION 4
(@) bing Activity. This ordinance shall
in the unincorporated areas of Henderson
palities as allowge by agreement between local
ppriate legalmstrument or law.

-Disturbing Activity. Notwithstanding the
is,ordinance to all land-disturbing activity, this

ral land for the production of plants and animals useful to man,
g, but not limited to:

forage and sod crops, grain and feed crops, tobacco, cotton,
and peanuts.

(i) dairy animals and dairy products.

(iii) poultry and poultry products.

(iv) livestock, including beef cattle, sheep swine, horses,
ponies, mules, and goats.

(v) bees and apiary products.

(vi) fur producing animals.
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2 An Activity undertaken on forestland for the production and harvesting of
timber and timber products and conducted in accordance with best
management practices set out in Forest Practice Guidelines Related to
Water Quality, as adopted by the Department. If land-disturbing activity
undertaken on forestland for the production and harvesting of timber and
timber products is not conducted in accordance with Forest Practice
Guidelines Related to Water Quality, the provisi f this ordinance shall

(3) An activity for which a permit is requi Mining Act of 1971,
4) A land-disturbing activity ove i e regulatory

(5) An activity which is essential to mah life during an emergency.

(©) Plan Approval Requireme tivity. No person shall
g activi jnance without first
obtaining a Plan approval fr0
the article, an erosion control pla

roperty. Persons conducting land-disturbing activity shall take all
reasons easures to protect all public and private property from damage
caused Py such activity.

(e) More Restrictive Rules Shall Apply. Whenever conflicts exist between federal,
state, or local laws, ordinance, or rules, the more restrictive provision shall apply.
U] Plan Approval Exceptions. Notwithstanding the general requirement to obtain a

Plan approval prior to undertaking land-disturbing activity, a Plan approval shall
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not be required for land-disturbing activity that does not exceed the provisions as
specified in Section 4(c). In determining the area, lands under one or diverse
ownership being developed as a unit will be aggregated.

SECTION 5 MANDATORY STANDARDS FOR LAND-DISTURBING ACTIVITY

No land-disturbing activity subject to the control of this ordin hall be undertaken
except in accordance with the following mandatory standards:

@) Buffer zone

1) Standard Buffer. No land-disturbi
construction or improvement i oximity to a
lake or natural watercourse

margin of the watercourse’of s siltation
within the twenty-five percent (2 er zone nedrest the land-
disturbing activity.

Q) r. This subdivision shall not

nnection with the
on, over, or under a lake

(i) ¢
orizontally from the-edge of the
to the nearest edge of the disturbed area,
of the strip nearer the land-disturbing

porary and the extent of said disturbance would be minimal.

Q) Projects On, Over or Under Water. This subdivision shall not
apply to a land-disturbing activity in connection with the
construction of facilities to be located on, over, or under a lake
or natural watercourse.

(i) Trout Buffer Measurement. The 25-foot minimum width for

an undisturbed buffer zone adjacent to designated trout waters

shall be measured horizontally from the top of the bank to the
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nearest edge of the disturbed area.

(iii) Limit on Land Disturbance. Where a temporary and minimal
disturbance has been permitted as an exception to the trout
buffer, land-disturbing activities in the buffer zone adjacent to
designated trout waters shall be limited to a maximum of ten
percent (10%) of the total length of the buffer zone within the
tract to be disturbed such that there is not more than 100 linear
feet of disturbance in each 1000 lineaffieet of buffer zone.
Larger areas may be disturbed wi e written approval of the
Director.

(iv) Limit on Temperature Fluc
activity shall be underta

(b) Graded Slopes and Fills. The angle for gradedéstopes’and fills shall be no greater
i cover or other adequate erosion

provided with temporary or perma Jevices, or structures
sufficient to restrain erosion. ded_sfopes and fills must be

heneVer land-disturbing activity that will disturb more than one
n on a tract, the person conducting the land-disturbing activity
on and sedimentation control devices and practices that are

restrain erosion after completion of construction or development. Except as
provided in Section 8(b)(5) of this ordinance, provisions for a ground cover
sufficient to restrain erosion must be accomplished within 15 working days or 90
calendar days following completion of construction or development, whichever
period is shorter.
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SECTION 6

()

Attachment 2
Prior Plan Approval. No person shall initiate any land-disturbing activity that will
disturb more than one acre on a tract unless, thirty (30) or more days prior to
initiating the activity, a Plan for the activity is filed with and approved by the
Ordinance Administrator. An erosion and sedimentation control plan may be
filed less than 30 days prior to initiation of a land-disturbing activity if the plan is
submitted under an approved express permit program, and the land-disturbing
activity may be initiated and conducted in accordance with the plan once the plan
has been approved. The county shall forward to the Di r of the Division of
Water Quality a copy of each Plan for a land-disturhifig activity that involves the
utilization of ditches for the purpose of de-wateri owering the water table of
the tract.

EROSION AND SEDIMEN ION CONTROL

of Approval with zoning,
building code, and other land ; ( Henderson County. At
the time of application submi S A dministrator also shall notify
the applicant.e 8sS 48 ide he Ordinance.

ent shall be signed by the person financially responsible
rbing activity or his attorney in fact. The statement shall include
treet addresses of the principal place of business of (1) the

North 0 olina agent must be designated in the statement for the purpose of
receiving notice of compliance or non-compliance with the Plan, the Act, this
ordinance, or rules or orders adopted or issued pursuant to this ordinance. If the
applicant is not the owner of the land to be disturbed, the draft erosion and
sedimentation control plan must include the owner's written consent for the
applicant to submit a draft erosion and sedimentation control plan and to conduct
the anticipated land-disturbing activity.

Draft for Henderson County Board of Commissioners — August 16, 2006 11



(d) Environmental Policy Act Document. Any Plan submitted for a land-disturbing
activity for which an environmental document is required by the North Carolina
Environment Policy Act (G.S. 113A-1, et seq.) shall be deemed incomplete until a
complete environmental document is available for review. The Ordinance
Administrator shall promptly notify the person submitting the Plan that the 30-day
time limit for review of the Plan pursuant to this ordinance shall not begin until a
complete environmental document is available for review.

architectural and

and narrative statements
nt of the tract and the
measures planned to comply with the requi inance. Plan
content may vary to meet the needs of s i i . Detailed

(e) Content. The Plan required by this section shall co
engineering drawings, maps, assumptions, calcul

. The District shall review the
tions to the Ordinance

()] Soil and Water Conservation District Co
Plan and submit any comments and recom

shorter period of time as mé ict and Henderson
County. Failure of the Distr nd recommendations
within 20 days or within any a DLLe iod of time shall not delay
final action

e Ordinance Administrator, will review each
jthin 30 days of receipt thereof will notify

(9)

erson stbmitting the Plan that it has been approved, approved
s, approved with performance reservations, or disapproved.
e, approve with modifications, or disapprove a revised Plan

(h)
determining that it complies with all applicable State and local regulations for
erosion and sedimentation control. Approval assumes the applicant’s compliance
with the federal and state water quality laws, regulations and rules. The
Ordinance Administrator shall condition approval of Plans upon the applicant’s
compliance with federal and state water quality laws, regulations and rules. The
Ordinance Administrator may establish an expiration date, not to exceed three (3)
years, for Plans approved under this ordinance.
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Q) Disapproval for Content. The Ordinance Administrator shall disapprove a Plan or
draft Plan based on its content. A disapproval based upon a Plan’s content must
specifically state in writing the reasons for disapproval.

() Other Disapprovals. The Ordinance Administrator may disapprove a Plan or draft
Plans if implementation of the Plan would result in a violation of the rules
adopted by the Environmental Management Commissi protect riparian
buffers along surface waters. A local government rove a Plan upon
finding that an applicant, or a parent, subsidiary, r affiliate of the applicant:

Q) Is conducting or has conducted land
approved Plan, or has received ng an previously
approved by the Commission ofa t to the Act
and has not complied with th
notice;

(i) ) pursuant to the Act or a local

(iii)  Has been convicted Ofa 3 ant'to G. S. 113A-64(b) or any
criminal provision of a g adopted pursuant to the Act or;

iStrator shall advise the applicant and the Director in
specific reasons that the Plan was disapproved.

)

(k) Preconstruction Conference. When deemed necessary by the approving authority
a preconstruction conference may be required.

() Display of Plan Approval. A Plan approval issued under this article shall be
prominently displayed until all construction is complete, all permanent
sedimentation and erosion control measures are installed and the site has been
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SECTION 7

14

(m)

(n)

(0)

(©)

(d)

stabilized. A copy of the approved plan shall be kept on file at the job site.

Required Revisions. After approving a Plan, if the Ordinance Administrator
either upon review of such Plan or on inspection of the job site, determines that a
significant risk of accelerated erosion or off-site sedimentation exists, the
Ordinance Administrator shall require a revised Plan. Pending the preparation of
the revised Plan, work shall cease or shall continue under conditions outlined by

ministrator determines
that the Plan is inadequate to meet the requireme his ordinance, the

comply with this ordinance.

Amendment to a Plan. Applications f;
graphic form may be made at any ti

application. Until such time as said a
Administrator the land-disturbing activit ot proceed except’in accordance
with the Plan as originally approved.

Failure to File a Plan. An
file a Plan in accordance wit
activity except in accordance V
deemed in viglation of this ordife

nducts a land-disturbing
proved Plan shall be

ich arg’especially vulnerable to damage from erosion and/or
e to be identified and receive special attention.

Limit Exposed Areas - All land-disturbing activity is to be planned and conducted
to minimize the size of the area to be exposed at any one time.

Control Surface Water - Surface water runoff originating upgrade of exposed
areas should be controlled to reduce erosion and sediment loss during the period
of exposure.
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SECTION 8

(a)

(b)

Attachment 2
Control Sedimentation - All land-disturbing activity is to be planned and
conducted so as to prevent off-site sedimentation damage.

Manage Storm Water Runoff - When the increase in the velocity of storm water
runoff resulting from a land-disturbing activity is sufficient to cause accelerated
erosion of the receiving watercourse, a Plan is to include measures to control the
velocity to the point of discharge so as to minimize accelerated erosion of the site
and increased sedimentation of the stream.

DESIGN AND PERFORMANCE S
Except as provided in Section 8(b)(2) of i nd sedimentation
of
procedures in the USDA, Soil Conservat

Field Manual for Conservation Practices”,
procedures.

Ice’s “National Engineering
er acceptable calculation

HQW Zones. In High Quality Wa following design
standards shall apply:

areas in HQW zones shall be
imum total area of twenty acres within the
the portion of the land-disturbing activity

, structures, and devices within HQW zones shall be
designed and constructed to provide protection from the runoff of

artment of Agriculture Soil Conservation Service’s “National
gineering Field Manual for Conservation Practices” or according to
procedures adopted by any other agency of this state or the United States
or any generally recognized organization or association.

3) Settling Efficiency. Sediment basins within HQW zones shall be designed
and constructed such that the basin will have a settling efficiency of at
least 70% for the 40 micron (0.04 millimeter) size soil particle transported
into the basin by the runoff of that two year storm which produces the
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SECTION 9

(@)

(4)

(5)

maximum peak rate of runoff as calculated according to procedures in the
United States Department of Agriculture Soil Conservation Service’s
“National Engineering Field Manual for Conservation Practices” or
according to procedures adopted by any other agency of this state or the
United States or any generally recognized organization or association.

Grade. Newly constructed open channels in HQW zones shall be designed
and constructed with side slopes no steeper tha horizontal to one
vertical if a vegetative cover is used for stabiliation tinless soil conditions

mechanical devices, structural devices ptable ditch liners. In
any event, the angle for side slopes i

within 15 working days or 60 ca s following completion of
eriod is shorter.

constructed to withstand the expected velocity anywhere the velocity exceeds the
“prior to development” velocity by 10%.

Maximum Permissible Velocities Table

The following is a table for maximum permissible velocity for storm water
discharges in feet per second (F.P.S.) and meters per second (M.P.S.):
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Material F.P.S. M.P.S.

Fine sand (noncolloidal) 2.5
Sandy loam (noncolloidal) 2.5
Silt loam (noncolloidal) 3.0
Ordinary firm loam 35

Fine gravel 5.0
Stiff clay (very colloidal) 5.0
Graded, loam to cobbles

(noncolloidal) 5.0
Graded, silt to cobbles

(colloidal)

Alluvial silts (noncolloidal)
Alluvial silts (colloidal)
Coarse gravel (noncolloidal)
Cobbles and shingles
Shales and hard pans

Research, American Society
alignment. For sinuous chan
sinuous, by Q.94or moderately ¢

rendered impervious;

2 Avoid increases in storm water discharge velocities by using vegetated or
roughened swales and waterways in place of closed drains and high
velocity paved sections:

3) Provide energy dissipators at outlets of storm drainage facilities to reduce
flow velocities to the point of discharge;
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4) Protect watercourses subject to accelerated erosion by improving cross
sections and/or providing erosion-resistant lining; and

5) Upgrade or replace the receiving device structure, or watercourse such that
it will receive and conduct the flow to a point where it is no longer subject
to degradation from the increased rate of flow or increased velocity.

(d) Exceptions - This rule shall not apply where it can be
Ordinance Administrator that storm water discharge
erosion problem in the receiving watercourse.

SECTION 10 BORROW AND WASTE AREAS

When the person conducting the land-dist ] activitiyi cting the

material is being used or from whigh
conducting the land-disturbing acti

SECTION 13 SPONSIBILITY FOR MAINTENANCE

During the development of a site, the person conducting the land-disturbing activity shall
install and maintain all temporary and permanent erosion and sedimentation control
measures as required by the approved plan or any provision of this Ordinance, the Act, or
any order adopted pursuant to this ordinance or the Act. After site development, the
landowner or person in possession or control of the land shall install and/or maintain all
necessary permanent erosion and sediment control measures, except those measures
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Attachment 2
installed within a road or street right-of-way or easement accepted for maintenance by a
governmental agency.

SECTION 14 ADDITIONAL MEASURES

Whenever the Ordinance Administrator determines that significant erosion and
sedimentation is occurring as a result of land-disturbing activity, despite application and
maintenance of protective practices, the person conducting the -disturbing activity
will be required to and shall take additional protective actio

SECTION 15 EXISTING UNCOVERED AREAS

@ All uncovered areas existing on the effe i ce which resulted
from land-disturbing activity, exceed
accelerated erosion, and are causin shall be
provided with a ground cover or othe or devices

(b) The Ordinance Administre ndowner or other person in
possession or control of the

et forth the measures needed to
which such measures must be completed.
apd the time allowed for compliance, the

ator reserves the right to require preparation and
instance where extensive control measures are required.

(d) ot require ground cover on cleared land forming the future basin

SECTION 16
@ Henderson County may establish a fee schedule for the review and approval of
Plans.
(b) In establishing the fee schedule, the County shall consider the administrative and
personnel costs incurred for reviewing the Plans and for related compliance
activities.
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SECTION 17 PLAN APPEALS

@ Except as provided in Section 17(b) of this ordinance, the appeal of a disapproval
or approval with modifications of a Plan shall governed by the following
provisions:

1) The disapproval or modification of any prop
Administrator shall entitle the person sub

Plan by the Ordinance
the Plan to a public
hearing within 15

nts, officials, or other qualified persons authorized by the
inistrator will periodically inspect land-disturbing activities to

in the Plan are effective in controlling erosion and sedimentation resulting from
land-disturbing activity. Notice of the right to inspect shall be included in the
certificate of approval of each Plan.

(b) Willful Resistance, Delay or Obstruction. No person shall willfully resist, delay,
or obstruct an authorized representative, employee, or agent of the County, while
that person is inspecting or attempting to inspect a land-disturbing activity under
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this section.

(©) Notice of Violation. If the Ordinance Administrator determines that a person
engaged in land-disturbing activity has failed to comply with the Act, this
ordinance, or rules, or orders adopted or issued pursuant to this ordinance, a
notice of violation shall be served upon that person. The notice may be served by
any means authorized under GS 1A-1, Rule 4. The notice shall specify a date by
which the person must comply with the Act, or this ordif@mce, or rules, or orders
adopted pursuant to this ordinance, and inform the pgfSon of the actions that need
to be taken to comply with the Act, this ordinanc les or orders adopted

(d) Investigation. The Ordinance Admi uct such
investigation as it may reasonabl I es as

to enter at reasonable times upon

f investigating and inspecting the

(e) 8 : ini shall also have the power

SECTION 19

(a)

equired except in accordance With the terms, conditions,
sions of an approved Plan, is subject to a civil penalty. The
civil penalty amount that the Ordinance Administrator may

be assessed from the date of the violation. Each day of a continuing
olation shall constitute a separate violation.

2 Civil Penalty Assessment Factors. The Ordinance Administrator shall
determine the amount of the civil penalty based upon the following

factors:

Q) the degree and extent of harm caused by the violation,

(i) the cost of rectifying the damage,

(iii) the amount of money the violator saved by noncompliance,
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(iv) whether the violation was committed willfully, and
(v) the prior record of the violator in complying of failing to
comply with this ordinance.

3) Notice of Civil Penalty Assessment. The Henderson County Board of
Adjustment shall provide notice of the civil penalty amount and basis for
assessment to the person assessed. The notice of assessment shall be
served by any means authorized under G.S. 1A-48Rule 4, and shall direct
the violator to either pay the assessment or cafitest the assessment, within
30 days after receipt of the notice of asse by written demand for a
hearing.

4) Hearing. A hearing on a civil pe
Henderson County Board of r the date of
the written demand for the i

(5) Final Decision. The Board of A shall render its final decision on
eipt of the Appeal.

(6) Appeal of Final DeGIS ecision of the Board of
Adjustment shall be 0

(7) i i ive in 30 days after it is due,

may be brought in the Superior Court of the
ed, or the violator’s residence or

Civil Penalties. Civil penalties collected pursuant to this
ordinanee shall be credited to the Civil Penalty and Forfeiture Fund.
(b) alties. Any person who knowingly or willfully violates any

of this ordinance, or rule or order adopted or issued pursuant to this
ordinance, or who knowingly or willfully initiates or continues a land-disturbing
activity for which a Plan is required except in accordance with the terms,
conditions, and provisions of an approved Plan, shall be guilty of a Class 2
misdemeanor which may included a fine not to exceed $5,000 as provided in G.S.
§ 113A-64.

SECTION 20 INJUNCTIVE RELIEF
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@) Violation of Local Program. Whenever Henderson County has reasonable cause
to believe that any person is violating or threatening to violate any ordinance,

rule, regulation or order adopted or issued by Henderson County, or any term,
condition, or provision of an approved Plan, it may, either before or after the
institution of any other action or proceeding authorized by this ordinance, institute
a civil action in the name of the County, for injunctive relief to restrain the
violation or threatened violation. The action shall be b t in the superior court

ordinance.

SECTION 22
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