REQUEST FOR BOARD ACTION

HENDERSON COUNTY
BOARD OF COMMISSIONERS

MEETING DATE: February 15, 2005

SUBJECT: Introduce Draft Nuisance Ordinance
ATTACHMENTS: Draft Nuisance Ordinance
SUMMARY OF REQUEST:

As part of the recently adopted County Strategic Plan, the Board of Commissioners make enhanced
code enforcement a priotity. As part of this effort, the adoption of a new Nuisance Ordinance is
proposed. A draft Nuisance is attached and will be presented during the February 15 meeting.
When compared to the current Nuisance Ordinance, the proposed draft makes the following
adjustments:

L]

Changes from prohibiting no more than 5 junked vehicles to no more than 2.

Changes from prohibiting no more than two abandoned MH to no more than one.

Allows for the County to clean up a property and bill property owner for associated costs.
No vested rights. If there are multiple junked vehicles on a parcel, they must be cleaned up
no matter how long they have been there unless they are part of a bona fide junk yard.
Prohibits using Recreational Vehicles from being set up permanently or used as permanent
residence except in RV Patks (not currently defined)

This ordinance gives Zoning Enforcement Officers the ability to list solid waste and
environmental issues in our violation letter instead of having separate letters from separate
departments.

COUNTY MANAGER’S RECOMMENDATION/ACTION REQUIRED:

Request feedback from the Board of Commissioners concerning the implementation of this
document and recommend that public input sessions concerning the proposed ordinance be
scheduled.




DRAFT
PUBLIC NUISANCE ORDINANCE

"The Henderson County Board of Commissioners do ordain:"

SECTION 1 Purpose
SECTION 2 General Provisions
SECTION 3 Definitions
SECTION 4 Administration
SECTION 5 Investigation and Response to a Public Nuisance
SECTION 6 Costs and Reimbursements
SECTION 7 Appeals

SECTION 8 Disclaimer Of Liability
SECTION 9 Fees

SECTION 10 Penalties

SECTION 11 Separability

SECTION 12 Captions

SECTION 13 Effective Date

SECTION 1: PURPOSE.

1.01 Purpose. This Ordinance is enacts
welfare of the people of Henderson Count
General Statutes Chapter 153A, Henderso

posed to dangers of public nuisances.
ions are taken to abate public nuisances.

SECTION 2: GENERAL PROVISIONS

2.01 Prohibitions. The creation or maintenance of a public nuisance is prohibited. The
following are hereby expressly declared to be public nuisances:

A. Improper sewage disposal to such degree that sewage or effluent is discharging onto
the surface of the ground, backing up into a structure, or discharging into a body of water.
B. An unsecured opening caused by improperly abandoned cistern, well pit, sewage
treatment system, unused or non-maintained swimming pool, mine shaft or tunnel.

C. Failure to keep waste, refuse, or garbage in an enclosed building or properly contained



in a closed, insect and rodent-proof container designed or reasonably adapted for such
purpose, except for the immediate time preceding pick-up by a refuse hauler.

D. Accumulation of carcasses of animals, birds, or fish by failing to bury or otherwise
dispose of in a sanitary manner within 24 hours after death. This provision shall not
apply if the animals, birds, or fish are intended for human consumption.

E. Noxious and excessive accumulation of decaying animal or vegetable matter, animal
or human feces, trash, rubbish, garbage, rotting lumber, packing materials, scrap metal,
pallets, fuel storage containers, tools, tires and wheels, farm implements, furnaces, home
appliances furniture, plumbing fixtures, construction materials, amusement park devices,
metal, pipes, rubber, glass bottles, machinery, wood, brick, cement block, all terrain
vehicles, toys, bicycles, junk or any other substances in which flies, mosquitoes, other
disease carrying insects, rodents or other vermin can harbo
F. Accumulations of rubbish or junk as to become dange
and safety of any individual or to the public. ‘
G. More than two junked motor vehicles and/or one aba

of sanitary or structural defects.
H. Infestations of flies, fleas, cockroaches, lice, rats,:
or other insects, parasites or Vermin

e and mosquitoes capable of
carrymg West Nile Virus, La Crosse ny other disease causing
microorganism.

J. Permanently setting up a Recreational 3

of constructing or remodel

f land contammg at least three (3) acres which is used for
: gricultural products, forest products, livestock or poultry
and including facilities for.the sale of such products from the premises where produced
provided that, a farm shall not be construed to include commercial poultry and swine
production, cattle feeder lots and furbearing animal farms.

SECTION 3: DEFINITIONS. Definitions of words, phrases, and terms used in this
Ordinance shall be those set forth in North Carolina Statutes Chapters 153 A, Henderson
County Code and this section.

1. Abatement means the proper removal and/or containment of substances or materials
hazardous to humans and/or the environment. Abatement is part of remediation.
2. Abandoned Manufactured Home means a manufactured home that is both:




a. Vacant and/or dangerous or in need of repair greater than 75% of its fair market
value.
b. Not occupied by the property owner or family member as a permanent
residence
3. Board of Commissioners means the currently elected Henderson County Board of
Commissioners and may be referred to as “the Board” or “the County Board”.
4. County means Henderson County.
5. Development and Enforcement Services Department means the County
Department responsible for enforcing this ordinance and may be referred to as “the
Department” or “DESD”. ,

a. Is partially dismantled or wrecked; or
b. Cannot be self-propelled or moved in the m

intended to move; or ’
c. has a fair market value of less than five hut

appliances, and used and non-functional tools, equit
not include compost piles for normal, personal or

any right, title or interest in the propei
such property, in the event the owner

fporatlon that owns, in whole
rty or is the purchaser of the property

, rubber, glass bottles, machinery, wood, brick, cement
toys bicycles, Junk or other uns1ghtly debris shall be

Notwithstanding the above, firewood, lawn and patio equipment may be stored
outside in a neat and orderly manner.

No outside storage shall be permitted of equipment, appliances, or machinery which
is not in operating condition or more than two junked motor vehicles. This subsection
shall not apply to temporarily parking inoperable or disabled vehicles on the premises
of the owner of such vehicles for the purpose of maintenance and repair. Temporary
parking shall not exceed seven consecutive days.



Permitted outdoor storage shall not be allowed in the front yard, shall not exceed one-
third of the rear yard area, shall not be closer than ten feet to the side lot lines or an
alley and shall be at least 15 feet from any street.

These provisions shall not apply to the outdoor storage of agricultural equipment
stored in the active pursuit of agriculture.

Use of land for outdoor storage of items not related to property use shall not be
permitted. Outdoor storage in conjunction with the business with a valid zoning
permit must be screened from public right-of-way or residential property.

11. Park Model (Recreational Vehicle) means a vehicle whichis built on a single
chassis, is 400 square feet or less when measured at the | t horizontal projection,
is self-propelled or permanently towable by a light du

recreation, camping, travel, and seasonal use.
the Manufactured Home Construction and S
12. Personal property means all property oth
section that is subject to ownership.
13. Property means publicly or privately owned r
buildings or structures.
14. Property agent means a person a
business matters or in managing the
15. Public nuisance means any activity o
and shall include, but i

ay appertamlng to the property These terms also
efined in G.S. 143-143.9(6) if it is a residential

which the manufactured home is affixed and where the lease expressly provides for
disposition of the manufactured home upon termination of the lease. A manufactured
home as defined’in G.S. 143-143.9(6) that does not meet all of these conditions is
considered tangible personal property.

17. Structure means a dwelling or building, either fixed or temporary.

SECTION 4: ADMINISTRATION.

4.01 Henderson County Ordinances. Except where otherwise specified, this Ordinance
is subject to all provisions of the Henderson County Code.




4.03 Declaration as a public nuisance.

A. It shall be the duty of the DESD to determine whether or not a public nuisance exists.
B. For purposes of emergency response and notification to applicable authorities and
posting for the public, a zoning enforcement officer may determine that a structure,
property, or portion of a property constitutes a public nuisance pursuant to a
memorandum of understanding with the Henderson County Department of Public Health.

4.04 Modifications to or dismissal of the public nuisance declaration.

ss the declaration of a

A. The DESD may modify conditions of the declaration or disn
public nuisance.
B. Such modifications or dismissal shall occur only after th
the violation no longer exists.
C. The DESD will base its criteria for determining levels of contami
health and safety information available at the time of the remedlatlon at
liable for future discoveries. %

1) has confirmed that

ion on the best
‘cannot be held

ublic or safety and is

deemed appropriate by the DESD. Ar ger than 30 days and must

show substantial improvement or the ¢

of the DESD and afte ification, permit access to all parts of the site or
structure as often as and at any reasonable time for the purposes of inspection,
remediation and ab: ibi allow copying of any and all records

No person shall in any way interfere with or hinder
or refuse the DESD access to gather information

5.01 DESD owner natification. Upon declaration of a public nuisance, the DESD shall
give written notice of s determination and orders to abate the nuisance to the owner,
occupant and property agent, if applicable. This notice shall be served in person, by
regular mail, or by an officer authorized to serve a warrant and contain the following:

A. Property location by street address, parcel identification number, or other property
description.

B. Information identifying the nature of the public nuisance at the property.

C. A summary of the owner’s and occupant’s responsibilities under this Ordinance.

D. Specific orders for abatement or remediation of the public nuisance.

E. A date for completion of the abatement not to exceed thirty days following the receipt



of the notice unless a shorter time is required due to the DESD’s further determination
that the immediate abatement is necessary to protect public and safety. In such cases, the
reason for a shortened abatement period shall be specified.

F. Information regarding a right of appeal as provided in section 8 of this Ordinance and
that, unless the threat to public is abated or removed in accordance with the terms of the
notice, the DESD will have the public nuisance abated or removed at the expense of the
owner under the provisions of North Carolina Statutes 153A, this Ordinance, or other
applicable state or local law.

5.02 Unknown or absent property owner. In the event the owner of the property is
unknown or absent and has no known representative upon whom the'notice can be

served, the DESD shall post a written or printed notice on th: perty stating that, unless
;the DESD will have the

5.03 Public notification. The DESD shall provi
public nuisance declaration and potential hazard(
and appropriate:

endangerment,
B. Adult Protection Division in situation
endangerment,
C. Neighbors in close proxim
D. The local municipal clerk,
E. Local Law Enfor
F. Other state and local a1
responsibilities.

ay be dangerous to enter and that entry is prohibited unless
e law enforcement department posting the sign. Any person
other than the DE designated agent that removes a warning sign shall be in
violation of this Ordinance. A draft sign is attached to this ordinance as Appendix A.

5.05 DESD abates public nuisance. If the owner, property agent or occupant, fails or
neglects to comply with the requirements in the notice provided under Section 5.01 of
this Ordinance, then the DESD shall abate or remediate the public nuisance described in
the notice. The DESD will recoup such costs as necessary to abate the public nuisance as
provided in Section 6 of this Ordinance.

5.06 Vacating the public nuisance order. Upon DESD verification of proper
abatement, remediation or removal at the site, the DESD shall issue written notice to




those persons served notice under section 5.01 of this Ordinance that the public nuisance
order is vacated. Notice shall also be provided, as applicable and appropriate, to those
persons provided information under section 5.03 of this Ordinance.

SECTION 6: COSTS AND REIMBURSEMENTS.

6.01 Recovery of costs.

A. If the DESD is required to remove, abate or remediate a public nuisance; the County
may recover costs incurred in removal, abatement or remediation in a civil action or, at
the discretion of the County Board. The cost of enforcement action under this Ordinance
may be assessed and charged against the real property on which the public nuisance was
located. The County shall extend the cost as assessed and ¢ gainst said real
property. '
B. When the estimated cost of abatement and remedi,

vehicles, the County will use the Kelley Blue Book vali
market value.
C. Nothing herein precludes or limits t
other methods allowed by federal or stats

ic nuisance is declared, an owner and/or an occupant
e>-declarat10n mcludmg an order for abatement or

$ 5.01. In the event of an unknown or absent property
quested within ten calendar days of the day of posting of the
notice under sectio

7.02 Hearing. If any owner or occupant makes a written request to the Zoning Board of
Adjustment for hearing, such hearing shall be held before the Zoning Board of
Adjustment at their next regular meeting.

7.03 Schedule. The hearing shall be held no later than 15 calendar days after the date of
service of the request for a hearing was received unless the appellant requests an
extension of time. If an extension is requested, the hearing shall be held no later than 30
calendar days after the date of service of the request for a hearing.



7.04 Notice. The DESD shall mail a notice to the appealing party of the time and place
of the hearing at least ten calendar days prior to the hearing.

7.05 Witnesses and Evidence. All parties shall have full opportunity to respond to and
present evidence and witnesses.

7.06 Standard of Proof. The appellant shall have the burden of proving its position by
clear and convincing evidence.

7.07 Rules of Evidence. Hearings shall be informal and the rules of evidence as applied
in the courts shall not apply. Irrelevant, immaterial and repetitious evidence shall be
excluded.

issued within ten calendar days following the he
the decision of the Zoning Board of Adjustment sh
the County Board modifies or rejects:i

SECTION 10: PENALITIES.

10.01 Misdemeanor. Any person who violates this Ordinance, or who permits a
violation to exist on the premises under his/her control, or fails to take action to abate the
existence of the violation(s) within a specified time period, when ordered or notified to
do so by the DESD, shall be guilty of a misdemeanor, and upon conviction thereof shall
be punished as provided by law. Each day of violation constitutes a separate offense.
Violation of this ordinance shall be prosecuted under Henderson County Code § 1-14
Violations and Penalties A. Criminal Penalties.



10.02 Civil Remedies. In the event of a violation or threat of violation of this Ordinance,
the County Attorney may take appropriate action to enforce this Ordinance, including
application for injunctive relief, action to compel performance, or other appropriate
action in court, if necessary, to prevent, restrain, correct, or abate such violations or
threatened violations. The County Attorney enforcing provisions of this Ordinance may
seek costs and expenditures, including staff time and attorneys' fees. Violation of this
ordinance shall be prosecuted under Henderson County Code § 1-14 Violations and
Penalties B. Civil Penalties.

10.03 Citations. Whenever the DESD discovers a violation of this Ordinance, a citation
may be issued to the person charged with the violation, or in case of a corporation or
municipality, to any officer or agent expressly or impliedly authorized to accept such
issuance. .

SECTION 11: SEPARABILITY. If any provisio
that invalidity shall not affect other provisions or.

SECTION 12: CAPTIONS. The captions printe
of this Ordinance are mere catch words to indicate th

SECTION 13: EFFECTIVE DAT
Commissioners, this Ordinance shall ta




APPENDIX A

WARNING!

THIS PROPERTY IS IN VIOLATION
OF THE HENDERSON COUNTY
PUBLIC NUISANCE OR INANCE

(1 AN ENVIRONMENTAL NUISANCE

§ 1-1. Henderson County Public Nuisance
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